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FROM EDITORS

State and public security is the cornerstone of the exercise of universally
recognized human rights and freedoms along with socio-legal protection
and economic freedom. The introduction of relevant mechanisms is the
State’s responsibility and is considered to be a national as well as an
international task. State governance is aimed at achieving the goal of
the State determined by the Constitution.! Simultaneously, the impact
tendency of globalization on constitutionalism preserves its actuality and
relevance.? The European metamorphosis of the country has been the
subject of numerous dilemmas for national consciousness.®> Apparently,
“legal transformation alters the cultural consciousness to some degree”,
but does not overshadow the national identity.* During the Europeanization
of the Georgian legal system,® the betterment of relevant instruments for
developing a democratic and legal State is the priority of national public
and private law. To date, security has taken on a global character due
to the acceleration of globalization and integration processes. Even in a
globalized world, tackling the security challenges is a crucial national-state
goal. The significant role of the European Union in shaping and developing
security policies and strategies is remarkable. The new EU security strategy

identifies priority areas for the period 2020-2025, including combating

1 Khubua G., Constitutional Foundations of Public Governance, in: Legal Foundations of Public
Governance. Handbook, Khubua G., Sommerman K. -P. (Eds.), TSU Institute of Administrative
Sciences Publications, Vol. 2, Thilisi, 2013, 62-63 (in Georgian).

2 Teubner G., Constitutional Fragments: Societal Constitutionalism and Globalization, Norbury
G. (trans.), Oxford University Press, 2012, 1-14; Atilgan A., Global Constitutionalism: A Socio-
Legal Perspective, Max-Planck-Institut fiir auslandisches 6ffentliches Recht und Volkerrecht,
Heidelberg, 2018, 7-9.

3 See, Unamuno M. D., For Europeanization, 1906, in the collection: Essays, Titvinidze M. (trans.),
Thilisi, 2011, 113-141 (in Georgian).

4 Zoidze B., Again about the Nationality and Superiority of Law in the Context of Cultural Values,
in the essay collection: An Attempt at Cognition of the Practical Existence of Law. Primarily in the
Context of Human Rights, Khubua G. (Ed.), Thilisi, 2013, 110-112 (in Georgian).

5 Chanturia L., Die Europaisierung des georgischen Rechts — bloRBer Wunsch oder groRe
Herausforderung?, Rabels Zeitschrift fiir auslandisches und internationales Privatrecht, Bd. 74,
H. 1, 2010, 154-181, <https://www.jstor.org/stable/i27878849> [31.01.2021].

- 10 =



terrorism and organized crime, cybersecurity, and the challenges posed by
the pandemic spread of the new coronavirus (COVID-19).°

The present collection of scientific articles displays a comparative and
interdisciplinary understanding of pressing issues related to global security.
The papers authored by the Georgian and foreign scientists present the
research on the legal aspects of the private and public law on the security
of the modern constitutional State in the conditions of globalization. Their
studies discuss current scientific novelties, challenges, and legal solutions,
as well as, other pertinent issues, such as protection of human rights and
fundamental freedoms, territorial organization, religious conflict. We expect
that the collection of articles will have a wide circle of readers and besides
the representatives of the legal fields, professionals of certain specialties of
the Social and Political Sciences will be acquainted with it.

The collection was created in the frames of a combined scientific
project entitled “European Security and Modern Constitutional State
(Example of Georgia)”, which obtained funding as a winner of the Mobility
and International Scientific Events Grant Competition organized by the LEPL
— Shota Rustaveli National Scientific Foundation of Georgia. The group of
professors of the Faculty of Law of Ivane Javakhishvili Tbilisi State University
and Thilisi Open University carried out the project. It encompassed the
seasonal school: “Main Directions of European Security, Existing Threats,
and Challenges” held for the student of Law, Humanities, Social and
Political, Economic Sciences and the international conference: “Answers
to the Constitutional State Global Threats” participated by the Georgian

and foreign scientists of higher rank. The present collection is likewise the
result of an active institutional and individual cooperation between the
Georgian and foreign educational institutions and scientists, which we hope
will scientifically contribute to the broader understanding of the issues
discussed and will help to raise public awareness.

6 European Commission, Communication from the Commission to the European Parliament,
the European Council, the Council, the European Economic and Social Committee and the
Committee of the Regions on the EU Security Union Strategy, Brussels, Brussels, 24.7.2020,
<https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52020DC0605> [03.02.2021].
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Finally, yet importantly, we would like to thank LEPL — Shota Rustaveli
National Scientific Foundation of Georgia for supporting the project. Special
appreciation to the Principal Investigator — Lela Janashvili, Director of the
Institute for the Study of Spanish Law of the Faculty of Law and Associate
Professor, who graduated from an interdisciplinary doctoral program in
“Global Public Law and Human Security” at the Autonomous University of
Barcelona and holds an Academic Degree and an Extraordinary Doctorate
Award in this field. The support and participation of Co-Supervisor
— Associate Professor Giorgi Amilakhvari is significant, as well as, an
irreplaceable contribution of the Project Coordinator — Professor Irakli
Burduli to the project implementation.

Dr. TAMAR ZARANDIA
Associate Professor and Dean
Faculty of Law, Ivane Javakhishvili Tbilisi State University
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9am93969900; 0563090Mm39 3mbLE0AMENMO L>69aIfozml a5dmp-
393700 3ammosemnbsinnl 30mhmdgodn: Gymodmmomyann mmas>60B>30S
5 M130mbsanmmno 3mbazamngdn, 300500560l Y3aN90900l >335, M9-
anannmn 0530b1m3am905, 359mbsB30L 0530L1m3eM90>.

3Mmmgd@&nl sbizbom g@s3bg gondsmms dgdsxs830gma Loghoms-
dmMobm 3mbxzgMmgbins ,,3mbLENGNEMO LobgmadGoxzmb 3sLbgdo
3mMmddMTM LoxzMbBYxOL”, Losy gondsmms algybos onmob3my-
©96300L, LydsmmmydmMnzn YLoBMMbMIOALy s LmgnsmyMmo 8330-
©MONL, 3s80560L doMmomoo PBRMId100Ls s 0v30bYRMId]dNL
dalbobgo.

LodsmoaMgdMmn3zn bobgmadfoasm, mMmAgeog dgbmyeymoaos ds@&gmo-
SeM1M-bsdsmoydmnzn s 3MmEyenymo bmmadgdom, sthals byeno-
bnzMgdol ELBsHamMgdal 3MnbEN30Ls s AMmJsmodams Yloszmabm-
700Ls s Md30LYBEgONL goMabBn, Moy ,39Man ddsMm3xmMmmdal”
Lofobsmns. Bbmmmeo Ladsmomgomns Lobgmadhoazmdo smal dgLod-
mgdgmo domHaym 0gdbsl smbndbym 3Mabgndms gobbmMEzngmads.
Lodsmomgdmnzn Lobymadhoazm shal 3MBLENGYENMO bLybymafoxm,
Mol ©oxndbgdonmons bamaobyxzamgdal bmmAsEoymm magagn@ndsisn-
oL O Laxsmm sBMab EgxdmiMsE o godmbs@3sbg. dbmemee mo-
30b9350M LdYBMEIEMOsL dgydmoas LadsmanmgdMmn3zn gobznmamydals
LMYYmnMgdsdg LEMSR3S. Logdomm3zgmmb sMhhg3560 LEmMg gL
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sMob. 3m300boMmydymo mmboldngdol BoMmgmaddn gobLo3yommgdn-
o ynhmomgds sgmdm Lboxmmbmgdals (MmgmMa Lodshaomyod-
03, 51737 aENMOSMYM) Ld30MBIOL g3MM3Ym s MIgombsmmyMm com-
b7bg oMmLgdymMn Malizgdal gomm3zsmabfnbidnom. LybmbyMma Limmoaby
s 3mbxzgMabnal 06EyMalzN3mnbyMma bobnscmn — Yloxzmmnbmyod-
ol 0380L Ladsmoemgdmng, 93MbmaAnsgyM, LmEnsmYM-3mmodnsnm
s abEmMmoym gMmomdn gobbonm3sd Mmoo sbamo gyoboo Hom-
dmashnbs smLgdymo 3Mmdmgds Jomoymo bsbymadhoxzmydmozn M-
SeMmmo0b gom3zsmabifnbgdno.

mmbolbidngdol dms35Mn smEsbs — PLaxrzmnbmgdal Lodsmormyod-
030 s ganmdsmMYMo sb377&J00L gebbom3s Jomoryma Lsdsmorgngd-
Mmo30 LozmEol 0b@gamognal 39ML3gJE&n3700Ls, HomBsGgdnm 0gdbs
domfanmo Jomon3zgm s nbmgm dmbsHomgoms sd&omnfa hsmoyyem-
000.

896Lo3nMydYmMOo FoEEMOs 3306y gosznbsmo dmms M-
0033m0ab Lagomozgmmml gMmm36ym LsdgEbogmm BmbL 3Mmad@onl
130bs6LMo dbsmesggmalom3al.

70Mmdgl doeemosl dm3sbLgbgdo nnealn dbshesgymalbom3als
05MLymmbal 93&mMbmdonman Ybn3zgmbodgdol 3mbLE0GYEMa Lo-
domorgmals 3oogemal bgeddm3sbgml, bmgosmnm s 3mmo@osnm
d73b60gM705ms nbLENEYEL (ICPS) cafmad@mml, 3Mmma3gbmm 4msb
anmob 39m9L 3M>56hA9LL, d5MLYEMbOL 33EMbmAnMo Nbo3zgmbndg@nlb
73Mm3nmo 33em33300L 0bLENGNEL ofmadEmml 3Mmazgbmm bmlby
dstmns 9 ccomb dstlbymb, 3sccobol ¥bn3xMmbn@g@ob 3MmbLE0EE0YMo
Ladsmongmob 3oogemab byeddm3sbamb, gb3sbgoal 3mbLENEYEMb-
S obEMS sSbmEnsgnal §dgMmo@nl 3hgboabEL 3Mmma39bmMm dnayam M-
09635 U>6A9LL, s 3MMNBNSL YB039MLOGIGNL MamogonMo cmo30lbnas-
o0l 3osmgemol bagmddm3sbgyml 3mmozgbmm 6156 039MynMhm a>5aMm-
370506, ey 3mMYbasL Nbn3zxamLnEgEnL Lodsmomal bimmal g3560L
dmaegnmal 3Mmma39bmMm 35Md96 a>MbndsmBnbl, ns 3mMmbosl yboz-
2MLoGIB L 3MBLENGNENYMO LyBsmomol E]x3sMESTIbENL YBMMULL,
3Mmma3zgbmm L36ENS3M MmMMms 3madall, cns 3mMmbosl nbo3zgmbodg@nl
3Mmma39bmml 039Mb56com 39605 anm39Ll, dsMbgemmbol s3&mbmdnyMmo
16033MLoEIE0L 330babEMIEmMa Ladsmomal l35ME 876 0L
sbmEnMydym 3MhmxzgbmmMml, Yboxmmbmgdals s 3M7336300L Lymmoal
LagMnsdmmobm PMonngmomold0l E135MES]0E 0L YBRMMLL b1s30b
MmmEmnagl Sam35MmLL, dsMLymmbal 93&mbmanyMmo Pbnzxmbo@g@onl
3mbLEnEIEoYMa Lydsmomal 3mmaozgbmmlb HmAslt boan ds>M3gLL, ds-
Mol senem dmmb bobgenmonb P6033MLoEIE L 3MmMma39bmMmL LBH3s-
b6m 306hnb. yongLn nym dson Absmsggms 3hmad@ ol gobbmmzngm-
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700l ommb. oo dsEmmos Mmnomgnm JoMmm3gm 3hmazgbmMmby s
79L39MEL, 3hmyd@do Bomn AMbsHogmods nym doembgy 8603365 m3s-
60 Am3s35m0 abIYLONLY S MVbsdMMABMMANLSM30L.

896Ld3moMydYmMa doecmmods 3Mmad@dn dmbsfomg yzgms LEY-
6@, dson 0b&yMgbobm3al, LEmMmg dosman s3&oymo hsmoryymmm-
000 gobbmmEngmes 3Mhmgd@&nl domomsn 8nbbgodo.

0 dsmmdLL 3nbnm 03567 Xo3560d30emal Lobgemmdals ;do-
anobol Labgmadfoxzm Mbn3zxmMbnEGNL oyMooymo Ba3ymEIEL
53060LEMIENSLY S MdamMAbNl Moy LabHazmm MNbn3zgMLoBENL
0yMoeoym Rs3mEIAL, 3Mhmad@ol gobbmmEngmaydsdn dg@sbomo
P3emomabsozab.

LadaMmoramol cmj@mma NIMY XI653309N0
3mm99&0b byamddm3569amn

03569 x53560030an0l Ls69cmmdnl ovdnamolbinb Lsbyandfnazm
160390060&9B 0L SLmEnMmydnmo 3hmazgbmmMon,

nyMmoenyan 0353mamd&2d0b 06dIMb330Mmbs3an0BS300LS> >
b>393609Mmm 330m939000L L>3bsbmmal no3mmbn,

oy 90356mMn Lsdstmonanal d9LHs3emol 0b6LB0ENGNL
SmAsbfmangdyamon ccoMmygdmMmn

LadaMmoramol cmij@mma 30MM3N SANTIB3dMO
3Mmm99&0b 056569emddm3569amn

0 0nmobiolb mos LsLHs>3emm 16039ML0GIENL
Mmy9&mMn, s6mEnfmgdnamo 3hmazalmmo

LadaMmoramol cmij@mmo 0MIITNO dIMPIMNO
3mm99&0b 3mmmenbsdmmo

03569 x53560030amnl L>690mmodnls

000mobinb bybyandfinozm nbn39MmboGE 0L
3Mmmaz9LmmMman, nyMmonyamn 0353mam@rdnb ©93560L dmsanamy
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FORWARD

We are presenting a collection of articles arranged as a result of the
scientific events funded by the Shota Rustaveli National Science Foundation
of Georgia.

The combined project (seasonal school/international conference) was
carried out under the supervision of Lela Janashvili — Associate Professor
(Principal Investigator), Irakli Burduli — Professor (Project Coordinator)
of the Faculty of Law of lvane Javakhishvili Thilisi State University, and
Giorgi Amilakhvari (Co-Supervisor) — Associate Professor of Thilisi Open
University. The project was participated by the high-ranking Georgian and
foreign professors and specialists of the field.

Seasonal school entitled “Main Directions of European Security,
Existing Threats and Challenges” consisted of several thematic panels:

- Safety and the Contemporary Constitutional State; European Law,

European Security Concept and its Elements; Challenges of the

Contemporary Constitutional State in terms of Globalization: Territorial

Organization and Regional Conflict; Protection of Human Rights;

Religious Freedom; Freedom of Speech.

At the final stage of the project, a concluding international conference:
“Constitutional State Responses to Global Threats” was organized, where
a discussion was held on jurisprudence, legal security, and social peace,
fundamental human rights, and freedoms.

Legal State, limited by the substantive and procedural norms, guarantees
the principle of the separation of powers and the freedom and security of
the citizens. These principles can be achieved only in the legal State. Legal
State is a constitutional State, which is based on the normative legitimacy
of government and the democratic expression of public opinion. Only a
free society can strive for the perfection of legal development. Indeed,
this is the choice of Georgia. In the frames of the combined event, special

attention was paid to the security (both legal and global) concerning the
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risks of the European and regional level. The interdisciplinary nature of the
seasonal school and the conference — discussion of the security issues
in the legal, socio-political, and historical context, presented the existing
problems in a new way by considering the Georgian State reality. The main
task of the event, namely the discussion of the legal and global security
aspects and deliberation of integration of the Georgian legal field, was
successfully achieved by virtue of the active involvement of Georgian and
foreign participants.

We would like to give special thanks to Shota Rustaveli National Science
Foundation of Georgia for the financial support of the project.

For an immense support we would like to extend our sincere gratitude
and appreciation to Professor Joan Lluis Pérez Francesch — Head of
Chair of Constitutional Law and Director of ICPS (Institut de Ciéncies
Politiques i Socials) of the Autonomous University of Barcelona; Professor
José Maria de Dios Marcer — Director of Institute of European Studies
of the Autonomous University of Barcelona; Professor Miguel Revenga
Sdnchez — Head of Chair of Constitutional Law of the University of Cadiz
and President Emeritus of the Association of Constitutionalists of Spain;
Professor Juan Ramdn Ferreiro Galguera — Head of Chair of Religious
Freedom of the University of Corunna; Professor Carmen Garcimartin
— Vice-Dean of the Law School of the University of Corunna; Professor
Santiago A. Roura Gomez — Head of the Department of Public Law of
the University of Corunna; Professor Fernando Pefia Lopez — Professor
of the Law School of the University of Corunna; Associate Professor
Joaquin Rodriguez Alvarez — Associate Professor of the Department of
Administrative Law of the Autonomous University of Barcelona and Head
of the Department of International Relations of the School of Safety and
Prevention; Professor Tomds Gil Mdrquez — Professor of the Autonomous
University of Barcelona; Professor Stefano Vinci — Professor of the Jonico
Department at the University of Bari Aldo Moro. Their support in this
project was great. Many thanks to each Georgian professor and expert,

their contribution was significant for future discussion and cooperation.
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A very special thanks to all students for their participation and interest
in the project; through their active involvement, the main goals of the
project are achieved.

We are grateful to the administration of the Faculty of Law of Ivane
Javakhishvili Thilisi State University and the Faculty of Law of the Thilisi
Open University for their contribution during the implementation and

execution of the project.

Dr. LELA JANASHVILI
Principal Investigator

Associate Professor

Head of Internationalization and Scientific Research Department,
Faculty of Law, Ivane Javakhishvili Tbilisi State University,

Executive Director of the TSU Institute for the Study of Spanish Law

Dr. GIORGI AMILAKHVARI
Co-Supervisor

Rector, Associate Professor
Tbilisi Open University

Dr. IRAKLI BURDULI
Project Coordinator

Deputy Dean and Professor
Faculty of Law, Ivane Javakhishvili Tbilisi State University
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MY X3653309N0°
30MM30 SANMIBISMO™

J3MM3NL ILIBVMOAIBMIBY L 0156533 MM3I
JMELSNSIBNIMO LYBIISNBM,
MB3339M0I LYHI3I6NL 353MH333J300)
(9L5BMABLMIDY LY SGIMOSMMHOITN MMHBIENBIBNY)

3030 0BE00L sMLIOMOS E83530M10YMNS HabMNgmsb s LE-
o0myMmo YLoBMNbmMydol 0 sLMsb.E YLloxzmombmgdal o396mdg60
dogmbg 3ma33mgdlnmons, Mmdgmog Lobymadfoxzml dbMoEsbd dMmo3zs-
a0 gomab@nal smbgdmosl Lagommgodl. LHmMgw ,3MmbLENEIEOYMO
LobgedHorml dmszsmn 3Mnbgn3n gymabbdmol 3nmMm36700L Nbo-
Monbmgdal sE3sL. Lobgmafoxsm dnwdns s YHY39E@ YLoBMNbMdSL
1605 YBMYb3gmymxzgl, Maagsd gl smal dobn sMlLgdomdal dono3s-
Mo 30Bsb0. bobgmdHoxrml NbsxrmMmbmgds dobo dmgsmaggadals Nboa-
Mobmy0ss.“?

3mmosmMnBagool g3mgol sbosema Molzgdn GomAmAmol Nbos-
Mobmgdal sbagn 3mbgxaEnsl — gb oMol ym3zmaoliomaE3gmo ©sE3s
y3gms bazgmmdo, LosE sMLIOdMOL Malgn 56 LoxgMmomby dmdomadg-
700LsmM30L. abEHMMoNM0 3533700006 godmdwnbosmg Ybs sMm-
36086mom, Mma gL shal 3M7376300LS s Malzgdal dsmanznl LMyo-
500 sbao 3MbEaBEns.?

omyobscsznl, dbmazmoml dMmszsm J33Yysbsdn Ladmdomagm 3mb-
Bm0gd@q00s, 93mbmansnMads 3MnBobds s Lomomndgd d6nd36gem3-
bo dgobybEs Lobymadhoxzmgadn, smbndbnma goblsgymmgdoom o-
3&Yym LobgmMAHoxzmb AbMNESL gobLabmMmEngymMgdgm LmEgnsmnm s
530b60bEMIEONM 3MBEGMMMU. NbsrMMbmgdal csbsdgemmsy go-

* 03067 X53580330m0bL Labgemmdl Mmdomabol bobgmdfoxm Pbo3zgmboBgdEol sbmzomydymo
3MhmgzggbmMmo, opMoonmo BI3NMEIGL 06GIMBsEoMbsmabognoly s Ladgxsbogm
330mM93700L LodLobyMol YBMMUL, by gb3sbymo Ladshmaoal dgbHazmoal 0bLENEGYEL
53l gdgmo omyd&mmo.

** - 0d0mobob mos bobHozmm Y6033MLoGIGNL Mad@&mMo, sbmEnmgdymo 3Mhmazgabmmo.

1 Ballbé M. (direc.), Manual de Derecho Administrativo, UAB-AECI, 2002, 35.

2 Pérez Royo J., La democracia frente al terrorismo Global, en: Pérez Royo J. (Dir.), Carrasco Durdn
M. (coord.), Terrorismo, democracia y seguridad, en perspectiva constitucional, Marcial Pons-
Ediciones Juridicas y sociedades, S.A., Madrid, 2010, 8-9.

3 Ballbé M., Seguridad Humana: Del Estado Andmico al Estado Regulador, en: Hood Ch., Rothstein
H., Baldwin, R., El Gobierno del riesgo, Editorial Ariel, S.A., Barcelona, 2006, 15.
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amgam>s x565830am0, gomMman >8nansb35Mmo
93Mmm30l Hb>3mnbmyds > 01565990Mm39 3MbLBGNBGYE0MMo Lsbyamdfozm
mEE>399Mg U313m60b 3>5dm393900 (Hb>3MNbEMIOS > BIMmnBG Mmoo mMmas>bnbsins)

dm§393700L Hobssmdgg Bmgngmo d30mb3737000, Lobgeadhoazm mMm-
896mg00l 3mmoxz3bds s dMdmmalyYbsmmdsd, dgjadbs sbsma Jomb-
1Mo bLo3mEgg00, dnbo gNygsmMmno MM333700 S godmnfHzns Bmagngmm
LobgamadHomamms domdsMmMLym LoHyabgdby CsdMMNByds. Lobgmadfho-
x3my00 Pdenymbo sM0sb ym3zgmassma Hnbssmdggmonl gobofazsce
0 LaBmasEmMyds sNE3IMNS.*

smbndbymo oyE33mmonL gobis godmf3gnmas dMmszsmon i3o]-
Gmmoom, Mmdgmog sbJ37 bamymaxzb baghosdmmobm ;sbsdggmomm-
00bLosMMNbM]gdsL, 8001183 3L, MmEgbyE LaYdsMNS ALy LoxzMmoby-
7093, MmgmMogss — mMagsbnbydnmo sbsdsymo s Ggmmmabado,
Mm3myd0E L7397 S35390M70NMbN 3MNsb BslimdMn3n gobsgnmgdals
03M3mob go3mEImMIdsL;sb. gammodsmabgdym dbmazemomdn, Labgm-
dfoxzmms s AMJomodams JLlaxizmmnbmiyds sMmbsbnmao godmE 33300l
06537 asl. cmal g3Mm3s sbago Loxzmobggdal §0bsdgs, MmAgmog
XX bo73960L dmmL st SMbgdMmdEs — gmmodsmnma &gmmmabado,
GmsbLbsnmbogmyMmn mMagsbnbBgdnmo sbsdsymoa, Mggombsgmymo
5 37300M3madmo 3mbazamngd@gon, LadsMmodnbEnma @xbgbangdal
89dngMyds o o. 8. 93Mm30lL Ybsxmmbmgdnl 30M33ma LEBMSEI0S°
dmo@Ee3Lb 03 domoomon Malb3goal sbsgnaBl, MmAgmog sbagno g3mdol
— XXI by 3balb sb3]30..

2016 fomab g3mm3s3domals 01538E30Ls S JLlsMbmydals gob-

3005M700L g3ads nboboglb sddnEoNmM 30Bsbl, MmAgmog bodo dofhomo-
0 303sMgd0m 300M5MY0S°:

e 3M0Bolbym 300m0My0sdn g3Mm3azdomal yim LHMoxN, gosd-
04Y33®0 s gho0sbo Mgagnigody;

e 33Mm353d0Mab 3oMmEBamMgdl Yboimnbmgdal gobal byem-
8ahymds;

e 33Mm3s3d0Mol LodeogMmob goblznmmomgds Logymomn dmgoms-
J7900bL o330l A0Bb00 — Ty S oMy NsBMMbmMgdol Mvb-

000g3Mnmo s 06@jaMnMmydymo gboo.

4  Ramonet [., Guerras del siglo XXI. Nuevos miedos nuevas amenazas, Barcelona, Arena
Abierta, 2002, <https://www.ucm.es/data/cont/media/www/pag-72532/UNISCI9Sanso.pdf>
[01.02.2021].

5 0b. European Security Strategy, Brussels, 12/12/2003, <https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=LEGISSUM:r00004> [01.02.2021].

6 EU Global Strategy, <https://europa.eu/globalstrategy/sites/globalstrategy/files/eugs_es_
version.pdf>[01.02.2021].

- 20 -



amgam> x>563830am0, gomMan >dnansb3smn
93Mmm30l Yb>3MmnbmM9d> > 01565390MmM39 3mbLBNBENMMo L>braMdfnzm
mEE>899M01) U>13m60b 350mF393700 (Hb>BMNEMIOS @5 BIMnBGMM0onaNn MMag>60B3305)

Lodsmoamgdmnzn  Labymadfoxzmlb 0bLEEGYEoMo LEMYIEGYMS
06003670mm3560 MoMxdYmMgdss MLbsmMmbmgdal BMN637MULsYym-
B, Mmgmmg ghm3bnm, aby Laghosdmmobm EmMb)bBy. 018bs37c-
Mmm3g 3mbLE0GMEMMO LobymMaAHoxzmb NB6n3307MM3569L0 STMES6SS
43946580 admimaBoyma Lsdsmorgydmazn Myg000L dgbomhnbgds
o 3mbLENEGMENN snoMmadymMn s goMsbEnmgdnma doMmomsn
YBRMY0700L ©sE3s. Ladomm3zgmmbs s J3Mm3s3zdaml dmMal sbmg-
0fg00b 870566370, MmAgmaE dogmadn dg30cs 2016 fomab 1 n3emabl,
00035M0bHnbgoL M8bs3dMmMAMMdNL gomMmds3gdoal 837sbnbaxdL d70-
380 300sMYEyd50000:

- Loghorm g3mm3nmo BsLINEMogdal gobdB303300 ©S I(B3S.
©30m3MmsBnnl s 306mbals YHBgbsglmodal, 30fmgn ddsMmmn3zgmmm-
00U, 5330560l YBMJOSMS S doMndsE Mo30LNTBMYdSMS JM-
M3YMI0s o 3o3MEIMI0;

- LagoaMmgm s YbsxsMnbmgdal 3mmoadnls. 3mmo@nsnMmo osm-
ma0nbs s 086533MmAmMMmdNL gomMmMB8s3705 dgbodsdal bazgmmgod-
do, oo dmMmab dosbsbymafoxzmgdmnzn Myzmmads, boghosdm-
Mmobm dsbmdMN3n gobaagnMadal nomamal gon3mEamMmgdmMmody,
Mygnmbamymo LGodomMmMmos s Lb3y.

- 85 Abax M0y, M530L1NBMJOS S YbsBMMbMYdS, 8501 dm-
Mab, Lobmzmob domm30L Lo3nMbgdBy 8bsBdMMAMMONL gom-
353700, BBYOlL gocmgomgdal, Gammmabdal, bomim@nigdom
71390mbm 35¢Mmodnl, MmMasbnbgdymon sbsdsymabs s ssdo-
Sbmo BMy3030630L Hnbossmdgg dOMdmmy; 3gmMLmbsemyMm dmbos-
39005 B33 s bb3s.

bsxzMnbmydnl YBMYb3gmymazsd s by dgbmyeml domomes-
0 YBRMIO700 s 01530L13MId700. goblsgymmgdnom 8bnd3byemm3zs-
605 sbndbymo 3MnbEn3nl oE3s sbamon xdmima@nal Lobgmadfho-
x3mMyxd00LyN30L.

Jofmorymao babymadHoxzmb Morymo ggm3mmo@ninio 8gdsMImdy,
09000035 (3397050 S 3odmH33373000 dbLLB3LY goMgdm, EaMmo@m-
Moymo 3mbxzmogd@gool smLydmos, &gmmmabBdnwsb godmadnbsy
SMa3mMmmagbmbnimgdsn Loxzmobigdn, EMobLBsgOMbsMMYMa mMmasbo-
B30 0 56535yl Ly@mMObBoEM gMmyazsbo s bLB3s. 360d365em-
3560 809m§3937000 SbBdMEIBME©S JoMmnma Labymafozmbsm3znb. S0-
sbSb, JoMmomma Lodshosmaon, 807336705 My 3MbENblbEYMO 73-
mm3ob bodsmorgnalb mysbl, g3Mm3nmao badsmomal Mg E0al 3Mm-
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amgam>s x565830am0, gomMman >8nansb35Mmo
93Mmm30l Hb>3mnbmyds > 01565990Mm39 3MbLBGNBGYE0MMo Lsbyamdfozm
mEE>399Mg U313m60b 3>5dm393900 (Hb>3MNbEMIOS > BIMmnBG Mmoo mMmas>bnbsins)

3aL0 8obLyINNMxd0c 3603369eMmM35605 JMm3b6mMo LadsmaonmgdMmnzn
LobEdnL Lymymazabosmzab.

maL, Jomonma bdbgmafoxzmb donszsm 3Mmodmgdsce 33ema3 Mhg-
0o 9833730560 Ggmo@mmonma dmeamal hAsdmysmnodgds, Moy dob-
3o LodsmomadMmnzn Mxgnmomydal BeMamgdl s ggm3mmodng-
1Mo 3603369mmodnl Loznmbo gosnggs. 08 IMs35m oG MML dm-
mal, Mmdgmog Lajdomozgmmmb Ggmo@mmonmao mmasbobsgnsbosb
sMob v393d0M7dmN, gMm-3Mmo PAc35MgL Lyznmba MAgds Lfnm-
ymaznmo nsenmagnl fomdsmoszs. Mygnmbal yLoxzmobmgydals bjgds-
do sb0dbymo by 300b0 dSIEYOIMMOOSL 3 35M3o3L, dgoblygymmmgdom 30
0000560 yomsdsbal sbosgma Mgsemmonl gocmzsemabfnbgdoon.

8mmoOsMNMo YLoxzmnbmydal Lazgmmdn 860336gmm3560 bodon-
X0 3500503 33Mm30lL gogmmnsbgdnl dgJdboo. g3tm3nls abEmMoal
306dogmBg gL nym 13603369 mM3565L0 BoJGMMa 8330CMdNL, bLESdN-
anMmmonbs s 3goomemgmodal dobsmHgzsm, s sty dsmEm g3Mhm-
30, oMydge Abmazeoml AsLdBsdNMSE (3obLogymMadam 30 8gm@)
LSY3N6380 mMmo Abmazenom Mol EMmL SMLgdnmo dogscemodal ©g-
dmbLEMmaMmgdal dg8cgmad). g3Mm3nl gogMmmnsbgdal dgjdbal dgdcegs
8ohbs Lo3znmbgdal (8obLoincMydom 30 YLOBMNEMIOSLSD o353-
dofgdnmon 0gdgdnl) 38300monsbo gobbomsals s Lygmorm nbL@on-
&1&00bL 87933MO00 Mbs3IMMAMmMdNL 39ML3gJEn3s.’

93Mm3al gogmonsbgonl LogoMmmgdsby LandMmobsl bazngm Lmeno-
6o 3b0dbo3L, MMA ,,33Mm30L gogMmo0sb70s ML nbgs Lagnmm, Mm-
8mME sMabmggl, sy domEm g3mm3nbom3al, shedge dogmo dbmas-
anombso30b. 8603365mm3560 Loznmbgdal genmodsmym 3MbEgjLEdn
73Mm30b n3s 3ol Labogmebmme 8603365mm3560 nbLEMYT706E)N,
Moo 3o3103mo3go Lymoymm godmf33370Ls s dndoMmadl, Mmdg-
an0o@ h396L Hnbodgs, g3m3s3d0Mma 30 Lonizgogbm Lodnsmgdss Bsmsb
ofmdmmoabsosnl.®

8obLo3nMydmMo smbnd3bol mambns YLoxMmnbmgdal bazghmdn
0156583MMAMMOY 93Mm3sLy s 835Mn3nl dxgMmmgdym dBs@gol dm-
M0b.° onbgyszsm ndabs, MmA 3030 m3nl sbymydal d38cga sdgMm-

7 Estrategia Europeade Seguridad, <http://eur-lex.europa.eu/legal-content/ES/TXT/?uri=URISERV
%3Ar00004> [01.02.2021].

8 Solana J., Mas necesaria que nunca/Analisis, El Tiempo, 25 de marzo 2017, <https://www.
eltiempo.com/mundo/europa/analisis-de-javier-solana-sobre-la-union-europea-71410>
[01.02.2021].

9 o0b. La pagina de la Comisién Europea, <http://eeas.europa.eu/archives/docs/us/docs/
infopack_06_es.pdf>[01.02.2021].
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030L d79M0707m0 dBo@g00 sMmhs Em3nbsbEnm 3mboiEnsdn, Mm-
3mg Lddbgemm gaggMn, g3Mmiszdnmads 8bnd3bxemm3sb0 3m@b3n-
ol 890m3Mg00ms s LabBM3MxdAL gosmMomydnm Gosmfos, Jonsdsds
0603365cmm3560 Mmeno dbmazmom PLloxzmonbmydal bazgmmdon. s3sL-
056, godmbo@oszl Mo 3o3dnMmal mEsam3s Ha3Mabs s 450 dngmombby
9730 5330560L nbEgMaLL, g0 syEomMIdMIE NbS nymb gemmodsmy-
Mo dm:o8sd] s 030LMML o30L0 Hoema 3sbYboldgydEmods Loghos-
dmMmobm Ybsxzmnbmydabs s 1370760 Ladysmb dgbgdnl Bnbbnm.1°

8mosMYMo YLoxmMmnbmgdal godm§H333700 s §0baLHMIda 35by-
bgo0 sbog LoaxzMmmbggol — gb sMmalb ol dono3zsma Lyznombo, MmMAgmog
ofbgdL ;sbsdgemmsy Abmazenoml. NbsxsmMmbmgds cmgabsmszals s
oMol dbmmmeo dosbsbymadfoxzmgdmnszn by3nmbon, 0gn gobos Mygn-
mbogmmMm s 93Mm3N BdMamMgoL O gosnJEd dENMOSMYM s bo-
gfhom bozmobyco.

boxzmMnbmydal Lomszgdn shall 3nMm3b70s. 30Mm3b7d0alL PLOR3-
Mmonbmgdal yBMYb3gmymazs Lobgmadhozmms 8603365mm3560 30m-
301 055. PLIBMNbMIOSL Nbs 3Jmbgl 3Mg336330mn, nb@9a-
MoMmydnmo s dysmo babnsoo.

&9M30b boxzmmnbmyodsl s43L dMszsma 3603369mmods (Homdm-
7010 Macnbymo Lndy3nbogsb “seguritas”!t) gobbosnomgdoom Lo-
06&3MaLbms 53 LoGys3nlb gBNdmemans nbgon §630d0, MmagmMoi nb-
amobnmo s gLb3sbnMmonys. ,0b6gmalym 9bsdo LynbEgmabm gobLbzs-
39000 “security” o “safety” 363090L dmMal, MmAgmog 3oLEomonm
96500 o 83630105 s gl Mo 36900 “seguridad” (MLosMNbBMYOSE)
0015Mg3670s. M3, 0bgamaliym gbsdn gb mMo 36705 3obLB35370MM
d0655MLL gnaalbdmol s godmaygbgds gobbbzszxdym Lodnsgo-
79000 sMLgOMON s AMbsenmebymao Loxzmmbggdol dgbadsdabyco.
&9gMmadnbo “security” — godmaygbgos, Mmgbsi 3LondMmdm Lybmags-
©mg00l Yboxzmmnbmgds®y, 3mmoioal bogddnsbmodsby, 3Mmndnbosennm
o bB3d EVBTSYMadMN3 LoMmbyxdbg. Mol dxgbgds — “safety”,
080 dnmolbbAmol gobLb3s3z30mmo o3l LabBmagsmadomns Ly-
Mmobggol, MmImMgdLag oM 3330 Esbsdsnmgdmnzn babnson, a3y
&336mamanymo bLozmonbgadabys s Malzgdal 370333MM0S. 030 SB-
0ggomMsc dmnobm3il 3Mx336307em BmagoL, Hnbssmdgg d50mb3g-

10 Vidal R., Una guerra mundial en donde el frente estd en todas partes, <http://www.uma.es/
foroparalapazenelmediterraneo/wp-content/uploads/2016/07/Una-guerra-mundial-en-
donde-el-frente-esta-en-todas-partes.pdf> [01.02.2021].

11 <https://definicion.de/seguridad/> [01.02.2021].
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35d0, dgndamgds dn3nmmo ya3fmm dg@n dbb3gmM3maon, 300Mg EsbsTs-
7mMobogsb.*?

dbomn ganmosmabBaznol 30Mmodgodo YLloxzmnbmgdal dns
897 sL373E700 IMNT5bxN8b 8603365MM3bsE SMNSL 35380M]-
Oymbo — 3030@omab bso3on, Bgjbmmmanymo gob3znmomgds, ©7-
dmzma@onman 3Mmgmalin, boaembl 35000mMEEMIMOsLy S Ma30LYBEg-
0ol AmYBobs. mMadEs Lobmagsmgdal gomizgymo BaHomals dogm
8MmMOsMNBIE0S 500J370s, MmgmME 0187a533MJ0s s YLsdshanmm-
09. ,,30MMOdMOBSENS 3Mal, N30M373mMaL ym3zmabs, 587Mn3560BsE0Y...
dobo 3oMan s 3o dbsmyadnm. dshomsmans, Bmagngmoman dsbdn dbm-
omee nafmymaznmb bgssl, mMmagmms gb bAoMos 3Mmagmgbymao dmd-
Momodgoal dodsmon, MmAmadog 990bs0mM3)a70056 M0dgMoyMo
35¢Mmonl Mygnmomgdsl sdnbolb@mogoymo nb@gm33630mbnBanls
8oMgdg. 8ogMs8 8603d367ecmm35605 abing, MmA g3abbm3gl, ganmodsmo-
Bo(305-089M03560B5305L 593L dognbBy ogdncn dbsmggdn s nbnbn
1605 3dm35hnbmm, 30mnsmo s 30L5MggdmMmo.“ 13

89630000M7050 9379ybgddn g3mbmangyMmo s 3mmodosnto Myg-
3900, 3oy s gomg 3mbazmngd@gon, Lomomndg, bmM3MadAl EIdSMON
mbg 0§333L YLoBRMNbMIdAL 3MMOMgT7OL S 3x379MBIOL LobBmagsom-
700 8ob30m3M7dL. MmagmMmE 39Mbsbgl 3gMgnmy smbndbosl, omgl
Jboxzmbmyds 3Mm3mmzoymos Bgdmo smbodbnm Loznmnbydmsb™.
ombndbym 3mbEduEdn goblLogyommgdno 860d3bgemm3sb0s LHmMo
Lngoseymao 3mmo@nls LB3ssbbzs Maligdal Ms30sb sbsgnmgod-
myo. 5339 8o33eabfnbydNMa Ybs ndbgl gemmodsmabsgnals 3mb-
&39b&00 ab B0ByByO0, MmAgd0E d5dmMH33m 0g6s Bbmazemomdn dm-
anm §emgdal 3m0Boboo s MedsE 8o3emabs dmobnbs 073M J37Yysbo-
Ybg.15

JLboxzmbmyds shal 3mbgayxaEns, Mmdgmog LmgnsemyMoa ,,d96-
0905“ s mnomgym 33mgol sbsbnomgol dnbo gsblbzszgdnma do-
Bosmbon. ,mEEsd77Mmog LoN3INbOL sLsHyaldn 58 LoBYy3zsa gobLy3ym-
Moo dobssmbn djndnbs, dmbLsbegmods Yx3mm dmdmbm3zbos s
doon 385ymaznmgds smabemmb smal samGyMnmaon, cmdzs gb yBhm

12 Martinez R., Armas: ;Libertad americana o prevencién europea? Ariel Derecho, Barcelona,
2009, 133.

13 Ballbé M. (direc.), Manual de Derecho Administrativo, UAB-AECI, 2002, 217.

14 Ferndndez Pereira J. P, La Seguridad Humana, Ariel, Barcelona, 2006, 165.

15 Ballbe M., Martinez R., Law and Globalization: Between the United States and Europe, in:
Robalino J., Rodriguez-Arana J. (eds.), Global Administrative Law, Londres: Cameron May, 2009,
137-215.
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bnM3zomoy, 30c0Mgy AxbodmgdMmmods. Lo YLbsMmmnbmgdaol domfa-
35 M3smmabo LyxzgbnmMns, M6 dognsb Lobnassom s bydndn, Moco-
896 dnl BomfHa35L 8gndamgods dg3Hnmmb L3S MaMgdnMyd]d0, nbymo,
MmmgmMog shal 1s30L1nBMY0s S snMM33L YbosBMnbmydal 30Bb3-
00l dnbofg39 MMydNMYdsMS 3MM3MMENNMMOS“!e. dbmmme mo-
30by35mM0 LybmagsEmMgdal aMmagmgddo smol dgbsdmadgmo doom-
Pab 3hmamgbyao gobznmamgds — Lodmgomogm 0s30LbYRMIdS S
Lodsmogmgdmnzn HabMmogn — MoE EOOSMIBLYONMN NbsMMbMydNl
8oMab&0n 0gbg00.

»H336 8300705 Bos30J3300 YMAbmMIdsE — 83B67dMIE 330%3-
Mobomyds Bommbmazmbn 3omm M. 3m3gMmn, — dogMmad 01 33060
33Mhxo 3d3056705¢0, 3sdnb dbmmme gfmomn gbs shbgdmodl — gbs
0o30bnBsmMn Lybmagsmgonbs3gb. A3gb MBS dgzsdnxmo NELoMO,
13bm, Loxmmboom ba3zLy Ludysmdo s MAxmonbsgsb badmdgdo gm-
bogfgds dm3nbdmom, Mocms MoBabosiz dgbadmgdgmons d9g33J8bsm
mM03g: 3o Bbmmme NboBMbmM7dy, SMedg Mo30byBmydsE. Y

33Mm30b MLboxMmbmgdal 3nMm3zgmmo LEMSEJ0s Tomadnm oj-
6o 2003 Hamols 12 9370809ML g30b0m ,nbosxmmbm g3thm3s n3g09L
dbmazemomdon.” LEGMSEIg03d0 odbamnBgdYMN nym MmEsdgyMmog Lo-
1396900 sMLgdnmo Mob3godo.

33Mm30b Yboxzmnbmgdal LEGMsGagnaol dgdzgmdnm g3mm3al go-
30M0056905L 5743L 3MyEbBNS AMabnbml Lygymammo PLloxzzMonbmydals
LOLEFS0S 3I3ENMYOS SBSM dodMH3737006. AgLodsTnbo, Lobgm-
dhoxzmmns embyby ghm3bymo Ylogmmbmgdol 3mbagxsnal dgdyds-
3705 o dobo LMMymxnmMmo B3Y6IE0MbaMIdS MBBsTgEMM3] Lodsm-
0mydMmozn Labgmdfoxzmlb gho-ghor nBbnd3zbxenm3sbgl 3Mobin3l
fofmdmocoggbl.

9hm361m-Labgmafozzmgdmnzn YloBMmnbmgdal 3mbayrEns dMo-
35mm db379EL AmnEs3L, Mmdgmog dodsMmons dos S goMmg 3Mmo-
98700l goodmalosgb, s3sLbmob, 360d369eMmmM33608 3MMdMYBoms
B1LE0 ©E03gbmMLEN3Y, MoEasb sboma Lozmmbygdal Malbin ganmods-
a0Bx0m Ladystmdo by nzmm nbBMgds.

16 Pérez Francesch J. L., Gil Mdrquez T, Las transformaciones del Estado de Derecho, entre la
libertad y la seguridad, en: Pérez Francesch J. L. (coord.), Libertad, Seguridad y transformaciones
del Estado, Institut de Ciencies Politiques i Socials, Barcelona, 2009, 21.

17 05100 3., 06Lgbno doMmomoEo YBMYOs60! Fmgomagdol Ms30LPBMYdS 00 NBsBMNBEMYOY,
BMomob 6073560L BMBN Me30LBMgdaLsm30l, d., 2009, 20.
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boxzmonbmydal bggdsdn LabBmgsemadal hsmonmmods 360d367-
am3bs gosdmngmadl 3My33630mo 3mmo@n3nl sg)ad3ol s go-
dmygbgosLE. 5330560l YloMmnbmgds s 3M737630mao MygnmsE0-
700L 015653593d0M0 3M0dnbsemyMmo dogscemodnl dgdgomydal dnBbyoL
70LobNMY05.7° 5330360l YLsBMNbMgdal YBMYb3zgmymazs Lbabyum-
3hoxz3mb gdLzamnBoyMmao s8MEsbss, MmAmabo3nbsg 856 Y6 gonm3s-
aobfobmb Lybmagsmgdal Amnbm3bgdn, Moms goMmsbEnMmgdnmon s
331MO 0ymb 3s80560L doMnosn PBMYd100 s ;v30LbNMId]-
00%.

5005805060L YbsMNbmMyds NbsxmMmbmgdals s 3My336300L Bm-
89000 3mbExEN0L gho-gMmoo Pdcsszmgbn dodsmommgdss, MmAgmog
3mbEgb@MaMaxdMNs 06N3000%7, 30Mm3b]xdsb]g, 3nMm36700L, Bobn
0530b13mMId0L, NBMI0]100LS S dgLadmgadMmMOldNL gob300MsMYdS-
b9.

smbndbymo 3MbEgx3 0 dgamgdnm sbamoas bodsmomgdmonz Lnz-
3380 s dobo son3mabl HamEGoms nc3mMgds 3030 mAal sbMMg-
00lb d70ccgmdn 3gMmomen, MeEasb 93mbmdngyMmo, 3mmo@ninmmao s
bm@Eoseymo 3MmoBobolb 3Mbby Ly YBMm 7@ 0 LoxzMmmby ogdndms
50058056L s 8obin YbosxzMbmyds gobs 36nd365emm3sba.

1990 Hamb gogMmmnsbgdoyman gmydal mMagsbobsgoal dngf smosm-
7071 07365 5330560l NbsBMNbMydOL 3MbEIRENS, MMAgmog gobo-
dom@gdmes MmagmMmz gob3znmamgds, MmagmmE dgbadmadmmmods nym
mofmbgymo YB3mydg00b 8mbg ssdnsba.

smbndbymo dgLbodmgdmmodgdn smMMHYMO300 S 0E3MIdS eMm-
00 396353cmmodsdn. 0133 080 BYbS3x6E M ym3gmmzal sbmg-
005 doMomsE NBMIOJOMSD S 01530L1BMIOJOMS6. 3L,
030 3Mm3mMEoymoas Lobgmafoxssm admimo@nal, egdmimsGoymo
8963000M700Ls, MMAgeog shal 30Mm3b500L M30LBEMgdNL gomsb-
&0. 530b13MIds 30 Lydsmomal 186nd367cm3569L0 BYbIENSY. Lo-
domonsmon sMmnsmgol ms30by3mydal 3Mnds@ L (in dubio pro libertate).

305L056, Fnv35M 3MmdMgdsce 33emsa3 MAJdS doMomsn NMId]-
00bd s Mo30L1BMYd700L F3BMYE3s YbsMMNbmMydal nyno.

18 SEGLOBAL (Congreso Internacional de seguridad Global), Pensando el futuro de la Seguridad
Global, Jerez de la Frontera, 16 al 20 de Noviembre de 2009, <https://www.policia.es/iep_web/
publicaciones/revista_policia/2009/228/reportaje2.php> [01.02.2021].

19 Ballbé M., El futuro del Derecho administrativo en la globalizacidn: entre la americanizacién y
la europeizacion, Ne 174, 2007, 251.

20 Ferndndez Pereira J. P, La Seguridad Humana, Ariel, Barcelona, 2006, 165.
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1994 Gl goghmonsbgdnmo gfmgdol mmasbobsgnsd n337 o3
899mMLEBY 3330560L NbsMMbMgdOL dgLobgd Hemaymo sbgsmndan. bo-
33 899myma3nmns 5330560l YLogMmnbmgdal 3mbiEgxsgool mobo
dofmoomscen dobsbnsogdgmo:

1. 16039MLseMMMoOs (Mmdgmog gbg0s 3eMabg@nl omnormgnem dm-
LobeMgb s N8]ba, M33E]bs®sE dowshy3zaBnmydgol dbm-
amee 9Momgymido 0036, sbndbymao gbgds cmnomgym nb-
©0300U);

2. Gobo 3mA33mbybEg0oal NMonngMoELIM33NEIONMIdS, Moasb
ML sMLydNMO LaxzMmmnbygdo YMonngymo3e3d0M3ny;

3. 36 MM3mEabEYEMMos, Myasb ngn a3mMinLbnMixdymas dSsdn-
56%9 o seMmgymo 3M336305 shal gomsb@n;

4 530b13Mxds, MOEE50 gmmodsmnmn sYE33emonl Hobssm-
dcga omdmeal bayzgomgbm gbs smal ms30LyBREgds, MmA]-
0@ dodmbo@ym 0gbs d30gan BMbBgdonm: ,freedom from
want” o ,freedom from fear”.

500580560L NbsxmMmbmgds 0bEggmogonmao 30&3amMoalbs s ngo
Lodbgemm babnsoal Md3EsE300M0 YBsBMNBMydOL 3MBEIBENOL BoM-
8oL LznmMeE]ds. ngn sLJ37 LEMEIds YLsxMNbMydAL 3MbEIBEN-
ol B&mMoNENM 3oagJ0sL. 5sdnsbal Jloxzmobmydals 3MbEIBENY, JM-
o0 Moz, 390ME035MYMo smMBs370L YLlosxzmobmydals 3amsbngym
3mb3gx3ENdL s 0830 3MINLnMlONMNS nbn3znEBy, bmem, dgmmy
dbMmn3, 030 gnmalbbdmol 3M7376300L goxsmomydsl boszmmbgydcsb
s Mob3g0msb Phongmmdndsmogdsdn. ,ma30LBdM0 LdybBMmagsm-
700L 3nbjgombomydabsmznl LMNmose gosdHhysg@n 8603365mmodY
5930, MmA dmjomadgaodl 3gmbgo Lodnsmads s 6305, nboMaggdemb
053050600 Md30LBEMgd0m."

my0bs30L, 3330560L NBsBMMNbMgdNL 3MbiEgxzEgonl 7 dofmo-
05 3035MNMgdsL godmymazgb: 1. 53mbmadngnma nlbsxsmmbmgdys; 2.
339000 nboxmmbmgds; 3. xo63Mongmmodal s33s; 4. 3oMgdmb g3
(005600700 Mm3g 3gMomedo by na3mm oo 8609365mmods dgndnbs
Lodsorgmol g3mmMmanmads B3Y6J3058, Maasb gomgdmby ssdnsb-
ol B70mg8ggdnl dsLAES0703s 3M0E 03N BM33ML doomfos s bEs-

21 o5mdn ., 06LgBoo doMmomon NBMIdS60! mdsmagdol ms30LPBMYdS 01 PYLoBMmNbBMYdS,
BMomob 6073s60L BMB Mse30LBMgdaLsm3nl, od., 2009, 118
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&0bB03d 33@d 370533MM70JMNY); 5. 30Myen YLoagMmnbmgody; 6 Lo-
Bmaomydmn3n nbsxzmnbmgods; 7. 3mmo@ninmo yboxmobmgds.

,9300M370maL ym3zmoby, 16s go3nsBMmmao, Mma ssd05b60l ya3my-
0500 O3y 3d300modnl gobad@3nz100lL Gyn3dabEamny, sbs sbsmmo
&9Mmdnbo MmA godm3nygbmo - ,Human security”: mfmn3g - 5530560l
YBRJ0700 s 3d3000mMOY - nE domabbdgzsl dmombmsl. dsmm3al
ofmdmmos nbsbmnmms.??”

000 0M3MH3BNY:

1. 0oy80n 3., 0blgboo doMmooso PBRMIdS60! dmJomsgol omo30lbnas-
mds Y YboxmMombmgods, Mommab bnoydsbal 3mbon mo30Lnos-
mgodnbsm3al, o., 2009, 20.

2. Ballbé M. (direc.), Manual de Derecho Administrativo, UAB-AECI, 2002,
35, 217.

3. Ballbé M., Seguridad Humana: Del Estado Andmico al Estado Regulador,
en: Hood Ch., Rothstein H., Baldwin, R., El Gobierno del riesgo, Editorial
Ariel, S.A., Barcelona, 2006, 15.

4. Ballbé M., El futuro del Derecho administrativo en la globalizacion:
entre la americanizacién y la europeizacion, Ne 174, 2007, 251.

5. Ballbe M., Martinez R., Law and Globalization: Between the United
States and Europe, in: Robalino J., Rodriguez-Arana J. (eds.), Global
Administrative Law, Londres: Cameron May, 2009, 137-215.

6. European Security Strategy, Brussels, 12/12/2003, <https://eur-
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7. Estrategia Europea de Seguridad, <http://eur-lex.europa.eu/legal-
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8. Fernandez Pereira J. P, La Seguridad Humana, Ariel, Barcelona, 2006,
165.

9. Martinez R., Armas: éLibertad americana o prevencion europea? Ariel
Derecho, Barcelona, 2009, 133.

22 0gsy, 221.
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uploads/2016/07/Una-guerra-mundial-en-donde-el-frente-esta-en-
todas-partes.pdf>[01.02.2021].

15. La pagina de la Comisién Europea, <http://eeas.europa.eu/archives/
docs/us/docs/infopack_06_es.pdf>[01.02.2021].

16. <https://definicion.de/seguridad/> [01.02.2021].
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TENSIONS BETWEEN FREEDOM AND SECURITY IN
CONTEMPORARY WORLD

Various elements of the current tension between the values of freedom
and security are analyzed, from the conception of the primacy of the first
element. We believe that there is a tendency not to respect freedom for the
benefit of an obsession with security, in the new post-11-S paradigm.

The democratic State must always guarantee the fundamental rights of
the person. Security cannot be an excuse for leaving them without effect.

On the other hand, in the current digital world there is a “technological
tyranny” that can produce an authentic death of freedom, especially in
groups not very integrated into the system.

It also analyzes the consequences of robotics and artificial intelligence
against the decisions of the person, as a problem that must be properly
requlated.

We understand that a culture of security is needed, which implies
public powers and citizenship, of special importance in the current times
of uncertainty, perplexity and unlimited globalization. National Security
Strategies must serve this purpose to the extent that they define threats, risks
and challenges to which States must react.

Special attention must be given to misinformation and the fight against
“fake news” even in contexts of hybrid wars.

Constitutional systems must be adapted and interpreted in the service
of a “culture of rights” and a concept of citizenship that most of it is digital.

Key words: Freedom, global threats, exceptional measures, security,
technological tyranny, robotics and artificial intelligence, National Security
Strategies, misinformation, fake news, digital world.

1. GLOBAL THREATS AND RESTRICTION OF PEOPLE’S RIGHTS

The concept of global threat has taken over every reflection on security
and any National Security Strategy nowadays. | consider that we should put
into question freedom rather than security.

*  Professor, Doctor of Law. Head of Chair of Constitutional Law and Director of ICPS (Institut de
Ciéncies Politiques i Socials), Autonomous University of Barcelona.
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| also consider that the debate between these two concepts is untrue,
given that the rule of law as the main structure into our civilization® bases on
guarantee political freedom and therefore, cannot fulfil full security.

To keep the balance between Security and Freedom, the first concept
have a main roll into western legal systems and the EU regulations due to
September 11 terror attacks. Consequently, it comes up a new view: global
threats into an interconnected and globalised world. In this scenario,
a normalization of exceptional measures®’ has been developed without
being declared as such, and even a “criminal right of the enemy” has been
developed in a logic never seen before.?

In my opinion, this renewed concern for security cannot ignore the
efforts of so many generations to consolidate a culture of freedom®.

The right to such protection can be inferred from the obligation of the
State to guarantee the security of the individual, through Imperium (form of
authority). Furthermore, making compatible with the respect for the rights
and freedoms recognized in the European human rights agreement. Which
leads to outlaw the prohibition of torture and inhuman treatment, so must
be based on respecting the guarantees and precise controls that would
restrict some people’s rights such as privacy, the secrecy of communications,
protection of personal data, deprivation of liberty, so frequent nowadays,
aim to prevent abuse.

In one hand, in this context, cyber security is a turning point in global
threats development. It is a mechanism to fight against any threats coming
from the space as well.

In the other hand, although both security and peace are an unavoidable
and basic element of State’s concept itself, not always successfully guarantee
by it, nowadays its assurance has overflowed the structures of state political
power, so its sovereignty. In addition, global threats require not only interstate
cooperation but also the creation of supra-state organizations at a regional
or global level, because the impact of those can occur anywhere. Therefore,
the need to integrate security policies is increasing with the maintenance

1 Llorca Arimany A., Civilitzacio i barbarie. La tasca cultural en la construccié d’una civilitzacio
humanitzada, WP 353. Institut de Ciéncies Politiques i Socials, Barcelona, 2018. <https://www.
icps.cat/archivos/Workingpapers/wp353.pdf?noga=1> [05.09.2019].

2 Cfr. de Vergottini G. de. Guerra e Costituzione. Nuovi conflitti esfide alla democracia, Bologna. Il
Mulino, 2004.

3  Morales Prats F, La utopia garantista del derecho penal en la nueva “Edad Media”, Reial
Academia de Doctors, Barcelona., 2015. Flagrant cases are the legal limbo of the Guantanamo
prisoners, or the irregular flights of CIA planes through the airspace of the European States.

4 The symbol of the Statue of Liberty of New York is eloquent in this logic.
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of the human freedom idea, which has to be linked with a world minimum
ethical standard on the human condition. In this struggle, global terrorism or
transnational organized crime have a lot to do with, as well as the unlimited
development of the cyber world, but also the living conditions of people,
submitted to immigration, environmental abuse, job insecurity, and global
genre gap.

Globalization has not avoided inequalities in the various areas of the
planet despite announcements such as the struggle to achieve Sustainable
Development Goals® Working for digital citizens can certainly be an effective
mechanism to fight for all the ODS® and definitely for a fair and secure world’.

Furthermore, the fight against the global threats mentioned before
requires coordination of information, intelligence, police persecution and
judicial controls, which must also be global, for reasons of mere effectiveness.

The “normalization of exceptional measures”, without limits, controls or
temporality can become a great danger to the citizens themselves. The State
may fall into the trap of worrying more about diffuse security than about the
freedom of its citizens.

In recent years, the legislation that seeks to ensure maximum security
has increased®, having an impact on rights such as privacy, secrecy
of communications (which derives from the classic right to secrecy
of correspondence), freedom of movement, etc. The massive use of
communication and information technologies, not always completely
judicially controlled, has contributed to this dangerous path of reformulation
the exercise of fundamental rights. We cannot ignore the institutional design
between the judge, who is responsible for the control of the proceedings,
and the Prosecutors and the police in the prosecution of the crime. We
must claim the centrality of the judge throughout the judicial process, his
authorization or control of the measures taken, as a guarantee of them.

We must also take into account the new role of information and
communication technologies, which can help police investigation but at the
same time cover up a potential legal issue in its possible excessive use, to the

5 <http://agendapublica.elpais.com/turquia-tercer-pais-en-un-ano-que-deroga-el-
convenio-europeo-de-derechos-humanos/> [03.09.2019].

6 <https://undocs.org/es/A/RES/70/1>, <http://www.undp.org/content/undp/es/home/
sustainable-development-goals.html> [03.09.2019].

7 Barcelona Charter for Citizenship Rights in the Digital Era, drawn up at the request of
ICAB (lllustrious Bar Association of Barcelona), <http://www.icab.cat/files/242-500413-
DOCUMENTO/CartaDretsDigitalsCAS-v1.pdf> [03.09.2019].

8 Pérez Royo J (Dir.), Carrasco Durdn M (coord.), Terrorismo, democracia y seguridad, en
perspectiva constitucional, Marcial Pons, Madrid, 2010.
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extent that secrecy is affected of communications, the right to honour and
privacy, data protection, or even self-image.

The digital environment has put new resources in the hands of police
forces, very good to carry out the investigations, but potentially dangerous
if there is no proper, weighted and controlled use. Judicial control of police
measures is essential and must be the rule, as a classic and permanent
principle of the rule of law.

We live today in a mass society, which is walking towards a “under
surveillance world”, a society guided by the ease of control thanks to
technological development (artificial intelligence, robots and drones).
Moreover, the use of chips, files, fingerprints, wiretaps, video recordings, etc.,
has affected the Individual freedom. Technology at the service of surveillance
makes to see our life “clearly”®. Surveillance has an impact on everything we
do in our life, and that no longer depends directly on processing information
techniques in the hands of human beings, but on machines which must be
closely monitored so that they do not restrict human freedom?. The judge
must authorize a weighted average of technical possibilities, at the hands
of the police. States no longer care about protecting security but rather
“restricting the rights of people to provide them this security.

2. TECHNOLOGY AND TYRANNY

Progressive automation and the replacement of traditional wage labour
suggest unexpected challenges both in the field of Public Administration and
in private companies or in everyday human relationships. It is difficult to
deal with large financial companies and its own political interests. As well as
the democracy in retreat due to the rise of authoritarianism and populism,
people’s rights decrease in the context of job insecurity. All this are a real
threat to freedom™!

The use of artificial intelligence and robots can lead us to a tyranny of
technology in the name of progress. The European commission carried out a
framework document about Artificial Intelligence: COM 2018 /237 25th April.

The Al’s significant part is based in algorithms, which think, make
decisions, solve problems and even learn, so they can replace the human
mind in certain decisions.

9 Wattimo G., La societa trasparente, Garzanti, Milano, 1989.
10 Whitaker R., The End of Privacy: How Total Surveillance Is Becoming a Reality, The New Press,
New York, 1999.
11 Standing G., The Precariat. The new dangerous class. Blomsbury Academic, London/New York,
2011. Ramid C., Inteligencia artificial y Administracidn publica. Robots y humanos compartiendo
el servicio publico. Libros de la Catarata, Madrid, 2018.
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The relationship between these gadgets and humans raises the necessity
to resolve access to personal data, copyright and, most importantly,
responsibility for infringements and damages that may arise. Artificial
intelligence assumes the existence of self-learning in machine based on
combinations of algorithms and the use of big data.

The capacity of an autonomous decision, being able to predict and decide
without human intervention raise an ethical challenge of great magnitude®?.

The relationship between man and robot has reached a point, which
robots would pay contributions to Social Security; report on Civil Law Rules
on Robotics, drawn up by the Committee on Legal Affairs. This Committee
approve this European Parliament proposal®:

First, according to this proposal, it gives rights and obligations to robots,
as they would be responsible for any damages caused, such as autonomous
cars, drones and robots for medicine, agriculture and industry. This Committee
has created a working group on laws needed for robots collaborating with
robotic communities, which include member states, industry, universities and
research centres. Secondly, Euro barometer of 2017 gathers 72% support for
all these gadgets, since it is understood that its use is beneficial for society.
Currently, the European Union supports more than 120 research projects
in this field, through the SPARC program, with 700 million euros, under the
Horizon 2020 program.

According to European parliament, in this list we can observe six
important element regarding robots**:

1. Robots must have an emergency switch to avoid any dangerous
situation.

2. They may not harm human beings. Robotics will be designed to help
and protect people.

3. Emotional relationships cannot be generated.

4. The contracting of insurance for larger machines will be mandatory. In
the event of any material damage, the owners will bear the costs.

5. Your rights and obligations will be legally classified.

6. The machines will pay contributions to Social Security. Once they entry
into the labour market will have an impact to workforce of many companies.
The robots must be paying unemployment benefits to help workfare.

As you can see, we are faced with a new scenario of great future
projection, which will undoubtedly be installed between us, and that will
need adequate legal treatment.

12 Latorre J. I., Etica para maquinas, Ariel, Barcelona, 2019.
13 <http://www.europarl.europa.eu/committees/en/juri/robotics.html?tab=Introduction>
[05.09.2019].
14 <https://www.iberdrola.com/te-interesa/tecnologia/inteligencia-artificial> [05.09.2019].
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3. THE ABSENCE OF A NATIONAL SECURITY CULTURE IN SPAIN

Let us talk a little about Spain now. If we maintain that the democratic
rule of law has certain requirements in a security-freedom debate, the same
goes for the composite state.

On the final stretch of Tenth Spanish Legislature, Law 36/2015, of
September 28, on National Security was approved and published. An
important law for ensuring collective security against current global threats.
However, its rapid approval, without social, academic or parliament debate,
was a missed opportunity to do pedagogical approach for Spaniards,
regarding public and social terms.

The distrust, with which these issues are always treated, provoked
tension among the majority groups of the cameras (PP and PSOE). Which
agreed with this legal text with complaisance, and some public sectors such
as Catalan or Basque nationalist groups, got surprised to understand that
there could be an invasion of statute of autonomy powers, regarding the
declaration of “national emergency situation”, which would imply a violation
of the statutory powers over the autonomous and local police (art.132 and
164 SAC). As well as civil protection and emergency management.

Consequently, the Government Catalonia lodged an appeal of
unconstitutionality, which was resolved through STC November 184/2016
dismissing it.

Nevertheless, with interpretative elements, namely the expression
“reinforced coordination”, through which is intended to flee from suspicions
or doubts and unilateral measures by the current government.

If we analyse the path of the legislative procedure from the bill presented
by the Government, it seems to have a tendency to incorporate concepts
such as coordination or shared responsibility in this law, with the intention to
ease the criticisms received from the autonomous communities’ perspective.

This Law apply the National Security Strategy: “A shared project” (2013),
and now the new National Security Strategy: “A shared project of all and for
all” (2017), Which gives to Government and especially its Prime Minister,
and the National Security Council, the ability to decide on extraordinary
measures (without affecting fundamental rights).

The lack of calmness during the law procedure, as well as the core-
periphery tension in the Country Basque case and especially Catalonia’s
strained relations has prevented public opinion from participating in the
debate about the importance of national security culture as a responsibility
shared by citizens and all public authorities of the State.
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Thus, there has been no talk of the most important: to find a useful
reaction to the current threats of security derived from global terrorism,
transnational crime or massive cyber-attacks. Today it is essential to deal
with these new realities, for which traditional means three degrees of state
of emergency (alarm, exception and siege) are no longer useful.

The constitutional article three of the law defines the concept of National
Security in the following terms:

The State will protect freedom, rights and well-being of citizens, to
guarantee the defence of Spain and its constitutional principles and values,
as well as to contribute together with our partners and allies to international
security in compliance with the commitments assumed.

It is about a “shared objective” between the different administrations:
state, regional and local, the private sector and civil society.

The constitutional article four uphold that the National Security is a public
policy under the control of Prime Minister, as well as Public Administrations to
do participate “in accordance with their powers”. Therefore, it contemplates
the Government to promote a “National Security culture” in which the
society is involved. Cooperation with the Autonomous Communities is to
carry out through the Public Sector Conference for National Security issues.
In addition, the Government, in case of serious threats could give direct
orders to autonomous administration officials but never, without and prior
agreement.

Therefore, the established cooperation mechanisms should be subject to
further development, to all institutions who participate in “National Security”
to guarantee to participate positively. On the other hand, | wonder: do we
not have to face common attacks on cyber security, economic and financial
security, maritime security, airspace, energy security, health, environmental
preservation, or critical infrastructure?

| truly believe that we need an in-depth debate about the culture of
security in Spain and specifically on National Security as an important
government matters to deal with the serious attacks and global threats
mentioned before, which the 2017 National Security Strategy details it.
As well as established in Law 36/2015, on National Security, which also
establishes a “National Security System”.

Currently, the importance of global common spaces, such as cyberspace,
maritime space and air and outer space have been stressed, while critical
infrastructure has been given great value, for supplying essential services
to society. In addition, this situation implies to promote a comprehensive
security model and a culture of security, which all public institutions and
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society participate how to define and implement these measures. In this
inclusive Integral Security project, it is not allowable for our security that
certain ruling party own this security idea, neither a pretext of competence
nor territorial control, as if the conception of the State can vanish. As neither,
the story about National Security could end up prevailing a certain conception
of security against freedom.

4. SECURITY STRATEGIES

As explained in the presentation, today national security strategies
and supranational strategies such as those of the European Union are very
significant documents in the field of the global fight.

The European security strategy was drawn up in 2003, and adopted
by the Brussels European Council of 12 and 13 December 2003. The aim is
to respond global challenges and the main threats of the beginning of this
new century: terrorism, weapons of mass destruction proliferation, regional
conflicts, the nation-state breakdown, and organized crime. In addition,
under the authority of the EU’s High Representative for the Common Foreign
and Security Policy, Javier Solana, introduced the report regarding the
implementation of the European Security Strategy, and valued the actions
taken by the EU regarding the implementation of the objectives and strategic
lines fixed in it.

Finally, among others texts, the EU Global Strategy for Foreign and
Security Policy was adopted by European Council on 28 and 29 June 2016.

In between, in February 2010, the European Council adopted the Internal
Security Strategy on March 25 and 26, 2010. The European security model
has several areas: the European Security Strategy, the External Dimension
of EU Justice and Home Affairs, freedom and security, and the Information
Exchange and Data Protection.

At the operational framework, the development of these lines of work must
be supported by the internal security agencies of the Union (Europol, Frontex,
Eurojust, Cepol and Sitcen), without forgetting that Lisbon Treaty created the
Standing Committee on Operational Cooperation in Internal Security.

EU internal security requires that Member States share information in
time to prevent crimes and bring perpetrators to justice:

“Our strategy, therefore, should underline prevention and anticipation
based on a proactive and intelligence approach, as well as tending to obtain
evidence to proceed with prosecution. It is only possible to carry out a
successful legal action if all the necessary information is available ...”
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Moreover, much later insists on the “European Information Exchange
Model”. This model must include all the databases of the European Union,
to improve security within a clear framework that also protects the citizen’s
privacy.

In Spanish,*®> the National Security Strategy 2013 is the key element of
National Security. The said strategy This Strategy replaced a previous one of
2011, in a dynamic unfortunately linked to political partisanship. In addition,
the current one was adopted in 2017. On the other hand, National Security
Law 36/2015 constitutional article n? 18 constitute the National Security
System, which we will refer next.

The Council of Ministers, of May 31, 2013, approved the regulation
of the National Security Council through Royal Decree-Law 385/2013, of
May 31, amending Royal Decree 1886/2011, of December 30, which they
establish the Delegated Commissions of the Government, in their condition
as Delegated Commission of the Government for National Security.

When NSE came into force in 2017, it established that “the design of
the national strategic position regarding the governance and use of global
common spaces will be addressed”. With this aim, the organic architecture
of the National Security Council will be complementary with the genesis of
an Aerospace Safety Council. And secondly, the strategic framework of the
so-called common spaces will be adjusted to this new Strategy; Of course
that it will force both to review the current National strategy for Maritime
Security and the National Strategy for cyber security as well as the National
Energy Security Strategy, as well as the development of a National Aerospace
Security Strategy.

The National Security Summit is used, as an instrument of collaboration
with the autonomous communities, as a responsible for exercising the
“reinforced cooperation”. As for the Department of National Security, created
in 2012, it is a public advisory board which advise the Prime Minister in
matters of National Security, and acts as Technical Secretariat and permanent
labour body of the Council.

The Spanish National Security Strategy has been complemented with the
National Cyber security Strategy, promoted by the National Security Council

15 Cfr. Pérez Francesch J. L., Gil Mdrquez T., Las Estrategias de Seguridad: instrumentos para la lucha
por un mundo mas libre y seguro. Una vision desde Espaiia, Revista de Derecho, Universidad del
Norte, n. 44. 2015, 333-360.
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in order to respond to the huge challenge of preserving cyberspace against
the risks and threats that loom over it, as well as in order to implement
prevention, defence, detection, prompt reply and recovery actions against
cyber threats.

Under the direction of the President of the Government, there is a
structure, which has three bodies:

- The National Security Council as the Delegated Commission of the
Government for National Security, and two new ones: the Specialized Cyber
security Committee, which provides support to the National Security Council
by giving assistance to the direction and coordination of the National Security
Policy on cyber security. As well as promoting coordination, cooperation and
collaboration between public administrations and the private sector.

- The Specialized Situation Committee, which with the support of the
Situation Centre of the Department of National Security will manage the
cyber security crises. As established, Order PCl / 870/2018, of August 3, has
published the National Security Council Agreement, which approves the
procedure for a new National Cyber security Strategy.

The National Maritime Security Strategy develops the 2013 National
Security Strategy forecasts and it tries to adapt them to the special
requirements of the maritime field, along with other international strategic
documents.

The National Energy Security Strategy of 2015 or the National Plan for
Critical Infrastructure Protection of 2011 complete, among other documents,
the forecast of the State’s reaction to global threats. However, the cyber
security problem appears to us as something transversal as it affects any area
already mentioned.

5. THE POST-TRUTH AND MISINFORMATION ERA

Within the European Union (paradigmatic cases are Poland, Hungary or
Italy), orinthe United States of the Trump era, which populismis a great threat
to coexistence, because it generates xenophobia, rejection, discrimination
and hate, with no limits to immigrants, as well as encouraging emotional and
non-rational speech of national security.

In addition, in this context, the story becomes a main element for social
control and fake news. It also have become a great threat, in the face of a
public opinion “with little capacity for discrimination, little time to document
oneself, who seeks emotion rather than truthfulness and who does not like
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to be contradicted, but instead reinforces what he already thinks“!® In a
world less and less influenced by traditional media and increasingly by social
networks and technological mechanisms for generating news, post-truth is
able to do as it pleases.

Nowadays it is important to control the story, although this is not true,
in order to generate a mass and confusing set of information, and generate
adhesion, sympathy, even if it is not fully understandable.

As has been said in the presentation, besides the interference in the right
to data protection from the perspective of security, another activity has been
developed that has expanded the concept of war (hybrid warfare). Moreover,
it moves in dynamics aiming to the attack on the truthfulness of information
and the manipulation of facts in order to generate insecurity or weaken a State.

The “Information warfare” has generated concern within the European
Union and members states such as Spain. Misinformation as an online threat,
as well as orchestrated cyber-attacks, in order to destabilize the State, which
can affect both the formation of public opinion and critical infrastructure,
which are now serious threats not only to the right to freedom of expression
but to sensitive elements of national security, especially in electoral periods,
as | remain in the talk.

The debate focus on the difficult between deontological media self-regulation
(social networks), and the establishment of supervisory institutions such as the
National Cyber Security Council, or the Regulatory Information Councils.

6. FINAL DELIBERATION

In this text, | have highlighted some aspects that in my opinion are
elements that contextualize the reflections that | expressed into the paper.
We face a new paradigm, which is not only security, but also civilizing.
The digital world has replaced the analogue, sometimes driven by official
pressure such as electronic administration. So, generating big gaps between
non-digital natives, among which there may be important social exclusions.

On the other hand, we are in a world that is supposedly safe and legally
regulated in a logic, which technology always goes before the law. We are

16 Aznar Ferndndez-Montesinos F., Algunas reflexiones sobre la posverdad desde la perspectiva
de la seguridad. Documento de Analisis del Instituto Espafiol de Estudios Estratégicos. 22/2018.
13 junio de 2018. Disponible en: <http://www.ieee.es/Galerias/fichero/docs_analisis/2018/
DIEEEA22-2018 Posverdad-SegNacional_FAFM.pdf> [05.09.2019]. También recientemente,
Quaderns del CAC, “Fake news, algoritmos y burbujas informativas”, n. 44. Vol. XXI - julio 2018.
Disponible en <https://www.cac.cat/sites/default/files/2018-08/Q44 _ES.pdf> [05.09.2019].
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facing a change in the ways of life, which affect not only everyday nature and
coexistence, but also going far beyond privacy or data protection to disturb
the exercise of all rights.

| argue that we must be able to build a positive discourse on the use

of ICTs since they are here to stay, and their reach is huge. Constitutional
systems must be adapted and interpreted in the service of a “culture of
rights” and a concept of citizenship that most of it is digital.

10.

11.
12.
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MIGUEL REVENGA SANCHEZ"

SOME REFLECTIONS ABOUT THE RELATION
BETWEEN THE CONSTITUTION AND CRIMINAL LAW

1. ON CONSTITUTIONALISM

Of the many definitions of constitutionalism, a simple and expressive one
focuses on limiting power through the action of law. We have two poles of a
conflictive relationship there: power as an atribute of raw domain and law
as a tool conceived to temper domain, and redirect it towards objectives of
general acceptance.

2. ON POWER AND REASON

From any side that we observe the legal reality of any organized society,
the ability to prohibit and the power to punish is probably the most essential
atribute of sovereign power. In front of power and his stubborn predisposition
to separate what is legal and what is not legal, and to define the corresponding
punishments, there is a belief in the ability of reason to temper the tendency
towards arbitrariness and excess. Let’s look, for example, at the Magna Charta
Libertatum granted in 1215 by the English monarch John, and its famous
Clause 39: “No free man is to be arrested, or imprisoned (...), or outlawed,
or exiled, or in any other way ruined, except by the lawful judgment of his
peers and according to the law of the land”. From this starting point, we could
find very similar dispositions in the several Declarations that accompany
the practice of constitutionalism, specially in England, but also, before the
enacting of the US Constitution, in the notrth- American colonies that acceded
to its independence.

3. ANCIENT AND MODERN CONSTITUTIONALISM

In the clause that we have just reproduced, the substantive is combined
with the procedural without being easy for us to discern what matters most,
or what came before. They express the way of being of a constitutionalism
that some call ancient constitutionalism for having been put into practice and
reaffirmed at a time before the emergence of the written Constitutions. It is a
common thought that the history of modern constitutionalism begins with the
Declaration of the Rights of Man and of the Citizen, of 1789, a text that already
places us on the horizon of guarantees that we enjoy today. But in the French
Declaration of 1789, is the law, not the Constitution, what matters.

*  Professor, Doctor of Law. Head of Chair of Constitutional Law, University of Cadiz and President
Emeritus of the Association of Constitutionalists of Spain.
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4. THE FRENCH DECLARATION OF RIGHTS OF 1789 AND
THE PRINCIPLE OF LEGALITY

As a matter of fact, not less than eleven times the Declaration is recreated
in the virtues of the law, starting by praising it as the only source suitable for
establishing limitations on freedom (article 4). With a specifically criminal
dimension, the article 5 indicates the general margin of what can and cannot be
prohibited (only the things that are harmful to society); and the articles 7, 8 and
9 state the essential features of the principles of legality (“No person shall be
accused, arrested, or imprisoned except in the cases and according to the forms
prescribed by law.”), and of lex previa and proportionality of the penalty (“The
law ought onlyto establish penalties that are strictly and obviously necessary, and
no one can be punished except by virtue of a law established and promulgated
prior to the offence and legally applied.”), as well as presumption of innocence
(“Every man being presumed innocent until he has been pronounced guilty”). In
its genetic code, Constitutionalism has incorporated the demands of a power to
punish compatible with the commitments that were simultaneously assumed
explicitly. This is the very essence of a civilized criminal law, in conformity with
what has been exposed three decades earlier in the famous passage of Beccaria’s
work, Treaty of crimes and penalties, which is often cited: “that a punishment
may not be an act of violence, of one or of many, against a private member of
society, it should be public, immediate and necessary; the least possible in the
case given; proportioned to the crime, and determined by the laws.”.

5. THE NORMATIVE CONSTITUTION

If we look at the essentials of contemporary constitutionalism, what have
changed in the decades since the end of World War Il is the quality of the
Constitution; the character of the Constitution as a parametric norm (norma
normarum) and the commitment with the fundamentality of certain rights,
transforms the entire landscape. And this is so — as is the case in Georgia
and in Spain as well — when there is a specialized court, separated from the
Judicial Power and endowed with the task of guaranteeing the normativity of
the Constitution in front of Parliament ant the rest of public powers. Instead
of vaporous and revocable guarantees at he mercy of political conveniences,
we have then superior values and principles judicially enforceable, and
fundamental rights.

6. CONSTITUTIONALIZATION OF CRIMINAL LAW

The logic of the legal interpretation of the Constitution not only change the
quality of the Constitution, but also transforms the way of reading and applying
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the entire legal order. Being the Constitution the primary regulation in relation
to the other branches of the legal system, what matters is the impregnation of
Criminal Law with the values and principles that structure our constitutional
systems and make them be as they are. Ours social and democratic States are
today committed with the “centrality” of the person, with his dignity and his
rights. And each part of this concatenation imposes conditions that fully affect
the foundatios of Criminal Law and the way in which it has to be applied.

7. CRIMINAL LAW AS “NEGATIVE CONSTITUTION”

One of the recurring topics of juridical science consists in qualifying the
Criminal Code as “Constitution in negative”. For example, if we look to the
(so called) “Preliminar Statements of Reasons” of the Spanish Criminal Code
of 1995 (the Criminal Code whih adapted our criminal jurididical system to
the requirements of democracy) this topic is written as follows: “If the legal
order has been defined as a set of rules that regulate the use of force, one may
easily understand the importance of the Criminal Code in any civilised society.
The Criminal Code defines criminal and misdemeanours that constitute the
cases for application of the supreme action that may be taken by the coercive
power of the State, that is, criminal sentencing. Thus, the Criminal Code holds
a key place in the Law as a whole, to the extent that, not without reason, it
has been considered a sort of “Negative Constitution”. The Criminal Code must
protect the basic values and principles of our social coexistence. And when
those values and principles change, it must also change”.

8. BUT WHAT DOES THE “CONSTITUTION IN NEGATIVE” MEAN?

What do we exactly mean when we use the expression “Constitution in
negative”? It is a way of justifying the restriction of freedom that comes with
Criminal Law? Or it is, by contrast, the way for highlighting the intrinsically
constitutional qualities that Criminal Law must have in the context of a Social
and Democratic State of Law? If it is the first, it seems that Criminal Law runs
in contradiction with the claims that illuminated the constitutional illusion of
the age of Revolutions. Criminal Law is the strongest way of limiting liberty that
one can imagine. In contemporary constitutionalism, the “free development
of personality” formula that appears, for instance, in article 2 of the German
Constitution, has been decisive to broaden the contents of fundamental
rights. And Constitutional Courts have had a leading role for the creation of
“new rights” not expressely included in the Constitution.
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9. WHICH ARE THE REQUISITES FOR LIMITING LIBERTY?

What matters, at the end, is to stablish, in a categorical manner, the
requirements that are inherent to the constitutionalism of rights when it comes
to restricting, in the most extreme way, the self-determination of behavior.
And in this sense, we can speak of a kind of rule of closure of the system of
rights that, it could be expressed as follows: “All individual conduct is permitted
unless it is prohibited by a norm that is in conformity with the constitutional
exigences, from the material and from the formal point of view”, And this is,
moreover, an expression of the general interdiction of the arbitrariness of
public powers that is architectural in any constitutional system. For practical
purposes it implies that any norm that criminalizes a specific conduct, and
establishes a sanction, must have sufficient constitutional justification.

10. THE CANON OF PROPORTIONALITY

In  contemporary constitutionalism, proportionality has become
a hermeneutic canon of universal scope which gives consistency to
fundamental rights. The canon of proportionality is just that: a structure for
legal argumentation that determines the way to resolve disputes that arise
in the field of fundamental rights, without determining the outcome. And
when it is the legislator who is at the core of the conflict, then Constitutional
Courts usually combine proportionality with other principles of constitutional
interpretation. For instance, the presumption of constitutionality of the
law, and the principle of interpretation of the law in coformity with the
Constitution, in an attempt to temper the very strong political relevance of
the judicial review of legislation.

11. APOSITIVE READING OF THE CRIMINAL LAW AS CONSTITUTION
IN NEGATIVE: THE GUARATISM PARAGIGMA

We said before that the topic of Criminal Law as a Constitution in negative,
was also susceptible of a positive reading. From this perspective, Criminal
Law should reflects today the best outcome of illuminist tradition. Since the
reconstruction of the legal universe (and in some ways also political) after
World War I, the dignity of the person is the key concept. As a result, Criminal
Law, as the Law of coercion par excellence, cannot be a Law of unfounded or
unjustified violence, but a Law profoundly interconnected with guarantees,
forms and restraint. Guarantism represents today a normative model, not only
to find the place of Criminal Law on the map of the constitutional, but also
to lay the foundations of a legal and political philosophy that takes seriously
the realization of fundamental rights. Under Guarantism paradigma, Criminal
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Law minimizes violence and maximizes freedom by placing the power to
punish in the sphere of constitutional implications: dignity of everyone, but
also freedom, equality, justice, pluralism as superior values. And at the same
time, structural principles concerning the State coertion and faculty to punish
according to the essence of a contitutionalized Criminal Law: coertion as final
ratio, guilt principle, non bis in idem, proportionality, humanity, personality
of the penalty and resocialization, to indicate only some of the signs that
characterize it.

12. THE “CRIMINAL LAW OF THE ENEMY” AS THE OPPOSITE PARADIGMA

The “Criminal Law of the enemy” represents a paradigma of criminal
coertion situated in the antipodes of Guaratism. It is a Schmittian survivance
that exacerbates the need to prevent and the power to punish, operating
a radical division between citizens and ofenders; the latter located, for
their conduct, or for their potential danger, outside the constitutional pact.
Departing from the terrorist attacks in the United States in 2001, there has
been a certain erosion of Constitutional State’s values, as a result of improper
balances between liberty and security The creation of new figures designed
to circumvent the restrictions of humanitarian Criminal Law, the attempts
to confer legal appearance to aberrant practices, and the creation of a kind
of permanent state of exception, belong to the worst legacy of these first
decades of the 21st century.

13. THE IMPACT ON THE PRINCIPLE OF LEGALITY AND CODIFICATION

The Nineteen Century was the century of codification. The positivization
of the law through complete Codes, and the impartial application of the rules
enclosed in the Codes by independent judges were considered as a kind of
culmination of the political program launched by constitutional revolution.
The problem was —an in part continues to be today — that legal positivism has
a strong potential of conflict with rights. To become truly fundamental, rights
have to be pre-requisites of the validity of the law. The law has to be enacted
and applied in a manner consistent with the content of rights. But regardless
of this, there is something in the codification profoundly conected with the
principle of legality, understood as lex certa. Legal forecast and legal certainty
are principles that the European Court of Human Rights considers inexcusable
for legitimate interference in the rights of the European Convention of
1950. In the Spanish case, the approval of Organic Law 10/1995 — the so
called “Criminal Code of Democracy” — was therefore considered a great
achievement both politically and legally. The anomaly is that, in the 24 years
that have elapsed since then, it seems as if we have entered into a punitive

— 46 —



Miguel Revenga Sdnchez
Some Reflections about the Relation between the Constitution and Criminal Law

logic that has set aside the aspirations of certainty and stillness of codification,
to slip into a frantic rithm of reforms in criminal matters that seems to be a
tribute to punitive populism. More than 30 reforms of the Criminal Code in 24
years denote a legislative frenzy at the service of pure political contingency
that allows us to question what remains of the structural principles of punitive
law that were established since the Enlightenment’s era.

14. CRIMINAL LAW AND FUNDAMENTAL RIGHTS

By its very nature, each criminal reform is capable of producing a
profound and direct impact on the exercise of certain fundamental rights. In
the Criminal Code (article 20.7), acting in the legitimate exercise of a right is
one of the causes of exemption of culpability. The legislator should take care
not to promote, through defective or excessive or indeterminate typifications,
recurrent conflicts caused by behaviors that may appear as criminal, and at
the same time as legitimate exercise of a fundamental right. One thing and
the other are incompatible; if there is exercise of a right there can be no
criminal action; and, conversely, a criminal act can never be presented as
belonging to the sphere of conduct made possible by the recognition of the
right. The constitutionally guaranteed content of a right — let’s say free speech
— is not only immune in front of the legislator, but also in fronf of judicial
understandings of it that lean towards excesive criminalization for the sake
of preserving other rights (the right of honour, for instance) or constitutional
values (national security, for instance). Obviously the ultimate decision in this
regard corresponds to who has the last word, that is, in the case of Spain and
in the case of Georgia as well, the Constitutional Court. But the essentially
difficult nature of many of theese cases often give rise to contradictory
decisions.

15. CRIMINAL LAW AND MULTILEVEL CONSTITUTIONALISM

In this field discordant opinions between Constitutional Courts and
European Court of Human Rights are quite frequent. In the case of Spain, we
have had a recent episode of this kind of confrontation about the crime of
insults toward the Crown (article 490.3 of the Criminal Code). Speaking in
general terms, the European Court of Human Rights sees with caution the
specific and reinforced criminal protection of the figure of the Head of State.
In Spain we have a trilogy of cases that began in 1992 with the conviction in the
Castells against Spain, continued in 2011 (Otegui Mondragdn against Spain)
and has culminated at the moment in 2018 with the Stern Taulats and Roura
Capellera against Spain. Certain words or expressive acts that were considered
by Spanish judges, including those of the majority of the Constitutional
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Court, as criminal, were seen in Strasbourg as legitimate forms of political
criticism. And as consequence the response from the Spanish authorities was
considered disproportionate and unnecessarry from the point of view of the
needs of a democratic society. In a scenario of multi-level protection of rights,
discordances and disagreements between the courts are in the “nature of
things.” And that is the reason why the dialogue and the “cross jurisdictional
fertilization” are postulated as the way to avoid a frontal and irreversible
contrast. The last of the cases cited in this regard seems particularly worrying
because it denotes a deep disagreement between Spanish Constitutional
Court and the European Court of Human Rights. For the majority of the
Spanish judges, the public burning of a portrait of the King fall clearly under
the category of “hate speech” But this is very much problematic if we looks at
what is considered as hate speech in certain normative instruments or official
documents of the Council of Europe or of the European Union.

16. CONCLUDING REMARKS

Spanish society has been involved in debates that deeply divide society
and that are both criminal and constitutional. The reform of the Criminal Code
of 2015 brought, among other things, the introduction of the reviewable
permanent prison sentence. This aspect of the reform has been the subject
of an Action of Unconstitutionality brought to the Spanish Constitutional
Court by several political parties. The question is at the moment pending of
resolution. The TC has always been reluctant to make imperative pronouments
on the essential aspects of criminal policy. Any Constitution combines closed
prohibitions to do with mandates to act equally closed and imperative. It also
recognizes rights and institutes guarantees. The Constitution is a framework
for the free deployment of different political options; not a concentrated
nursery in which the germ of all future developments is found. Article 25.2 of
the Constitution says: “The deprivation of liberty and security measures shall
be oriented towards reeducation and social reintegration and may not consist
of forced labor.” That is the language of a rule, not that of a principle that
is formulated with an open texture. The constitutional rule links clearly the
penalty to the fulfillment of some objectives: reeducation and reintegration.
Constitutional debates about which are the most suitable means to achieve
such objectives are normal. But in our opinion what the constitutional rule
does not admit in any case is to replace reeducation and reintegration, as
ultimate purposes of the penalty, by retribution and prevention. It is just an
example. But expressive of how far the impulse securitism or punitive populism
can distort constitutional rules to make them unrecognizable, and contrary to
the ideals that inspired them at the time they were approved.
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SOCIAL CHALLENGES OF ARTIFICIAL INTELLIGENCE:
THE CASE OF LETHAL AUTONOMOUS SYSTEMS™

Artificial intelligence (Al) has the potential to transform our society in
a way that is still difficult to predict but whose implications are going to be
deeper than previous technological developments. For the first time in our
history, we will be dealing with non-human intelligences, able to perform
tasks with direct implications over our material reality with consequences
that can even result in direct human casualties. Through this article, we will
try to provide elements for the social debate that is structured around the
future of Al and its relationship with humanity, by analysing some of the social
challenges attached to its core, using the lethal autonomous systems as a
paradigmatic manifestation of those risks. This article will present some of the
main problems attached to the technology that underlines the urgent need for
regulation and deeper analysis about its potentials ramifications.

Key words: Artificial Intelligence, Social Challenges, Lethal Autonomous
Systemes.

1. INTRODUCTION

We are living in a historical crossroad defined by the massive incorporation
of advanced technologies in our daily lives and routines. Technologies that for
the first time represent not only tools that can help us to develop complex
tasks, but able to take decisions without meaningful human control on critical
phases of their life cycle! with direct consequences for our physical reality?.
These technologies are able, for the first time, to connect the digital with
the non-digital universe in a single plane of interaction, with the ability to
gather new data to improve future actions. They even have the potential to
determine the way we see and interact with the world, being necessary to

*  Doctor of Law, Professor at the School of Prevention and Integral Safety and Security; Lecturer
at the Faculty of Law of the Autonomous University of Barcelona; and a member of ICRAC
(International Committee of Robot Arms Control).

** This article has been developed thanks to the joint research with Dr. Roser Martinez Quirante in the
context of the book, Artificial Intelligence and Lethal Autonomous Systems, a new challenge for the
United Nation s. Also would like to acknowledge the support of Dr. Manuel Ballbé | this research.

1 Winner L., Autonomous Technology: Technics-Out-of-Control as a Theme in Political Thought.
Mit Press., 1978.

2  Marx L., The Idea of “Technology” and Postmodern Pessimism. In Technology, Pessimism, and
Postmodernism, Dordrecht, 1994, 11-28.
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rethink the roles that should be reserved for humans, and the future of our
species as well3.

We find ourselves lost in the midst of a fourth industrial revolution,
a process that can radically transform both our material and cognitive
realities. A transition time that anticipates a complete new holistic approach
to a context, where the boundaries between the real and the hyperreal are
practically non-existing. This is a time that can give shape to the worst fears
of Baudrillard* by generating a world where our perception is determined by
technology, in a context where technology is able learn, react, and adapt itself
to the necessities of a system that is been shaped by them; a time that will be
defined by the presence of non-human intelligences which are called to play
key roles in crucial aspects of our lives such as safety and security, finance,
learning, communication, etc.; a moment where our tools will be able to shape
our reality in a way never before experienced, generating a perception scope
that can limit our understanding of complexity, uncertainty, and social and
psychological stability through normality. “We shape our tools and, thereafter,
our tools shape us.” — John Culkin (1967).

Besides, current development of the technological revolution theoretically
implies a transformation of the “human condition” as it was understood and
defined by Hannah Arendt,> providing new meanings to our system of social
organisation and individual comprehension of the context. This transformation
incubates to the post-human condition®, a moment when human and non-
human intelligence co-exist evolving into a complete new reality. A new
context where both intelligences can reshape each other through language
by transforming meanings and signifiers’, generating new social forms and
new lights and shadows, able to determine how we perceive the context. This
is a new time that represents a dramatic change from the previous and in
desperate need of tools that provide new frameworks of social cohesion and
comprehension.

A time that fits in Gramsci’s definition of “war of positions” when “the
old world is dying, and the new world struggles to be born: now is the time of
monsters”®. And in this war, our tools need to be renewed if we want to ensure

3 Rodriguez J., La civilizacion ausente: tecnologia y sociedad en la era de la incertidumbre, Gijén:
Trea., 2016.

4 Baudrillard J., Simulacra and Simulation, Random House: London, 1994.

5 Arendt H., The Human Condition, University of Chicago Press, 2013.

6 Braidotti R., Posthuman, All Too Human: Towards a New Process Ontology. Theory, Culture &
Society, N. 23(7-8), 2006, 197-208.

7 Nietzsche F., On the Genealogy of Morals and Ecce Homo, London, 2010.

8 Bates T, Gramsci and the Theory of Hegemony, Journal of the History of Ideas, N. 32(2), 1975,
351-356.
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a future of progress and wellbeing for human beings and other species that
inhabit this planet. It has been a long time since the moment when Hobbes met
Galilei, and the Leviathan was raised as our best attempt to generate certainty,
not from an arbitrary system of values as the one provided by the Catholic
church in Western Europe, but from a deep understanding of nature through
mechanistic thinking. The dream of Hobbes of finding a methodology that can
create certainty in chaos by providing a rational framework, with the notion of
causality and humanist ethics at its core,’ is quickly fading while we feed this age
of post-truth. Hobbes’ time has passed and the law, understood as a technique®®
as well as a philosophical resource, is showing dramatic signs of exhaustion in its
current comprehension while dealing with the new technological frameworks
118127 e, transformations that raised questions related to one of the biggest
challenges!® we have experienced in previous centuries in the rise of new forms
of intelligence, or intelligence without consciousness, and how the public and
the private must interact and relate to them.

The present article’s main objective is to explore the erosion of paradigms
that have been produced in the recent years with the rise of some technological
developments, as well as the potential result of their combination, by exploring
those deeply affected key elements of our reality, which was never designed
to deal with non-human intelligent actors, and how these actors should be
comprehended.

A new path where the philosophy of law its called to play a key role in the
development of our theory by understanding that it’s precisely the “spirit of
the law” of the “Leviathan” the only possible way we have to face front, right
now, the risk associated with the rise of non-human intelligent as active actor
in our society. It is also important to understand the potential side effects of
these technological developments and how the promises of a bright future
elaborated by the industry at this stage of development could easily transform
into our worst nightmare.

We also have to take into account that we are working with technical
developments that we do not fully understand. These developments are giving
birth to technologies that have the potential to determine the future paths
of development of humanity. The gears of these technologies are controlled

9 Pardo J. E., El desconcierto del Leviatan: politica y derecho ante las incertidumbres de la ciencia,
Marcial Pons., 2009.
10 Ellul J., Ellul J., Jurist P, Ellul J., Juriste P, Ellul J., La Technique ou I'enjeu du Siécle, Paris, 1954.
11 Funtowicz S. O., Ravetz J. R., Science for the Post-Normal Age, Futures, N. 25(7), 1993, 739-755.
12 Ravetz J. R., Scientific knowledge and its Social Problems, Transaction Publishers, 1973.
13 Barrat J., Our Final Invention: Artificial Intelligence and the End of the Human Era, Macmillan,
2013.
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right now by the private sector, and not by the public sector, making us
question the hidden agendas that have been put in place to generate states
of consciousness oriented to comprehend the human as a consumer but not
as a citizen who is a subject of rights that protect him/her from deception and
manipulation.

With this purpose, we would structure the present article into three
sections: The context, where we defined the characteristics of our system,
the rise of artificial intelligence and the lethal autonomous systems where
we would present those technologies. In the third section, we will focus on
some of the challenges this technology represents and finally offer some
recommendations for action in the last section of the paper.

2. CONTEXT

The systemic changes unleashed over the last decades have resulted in
a profound reconfiguration of the pillars on which the old scientific, social,
legal and other paradigms were based!. The old system has been eroded by
chaos, contradictions, complexity and uncertainties'® as was illustrated by llya
Prigogine, Nobel Prize winner in physics. His research laid the foundations of
chaos theory, stating, “Chaos makes life and intelligence possible. The brain
has been selected to become so unstable that the slightest effect can lead to
the formation of order.”*

However, even the concept of life evolves and has lately been often
understood as an object of consumption and a mechanism of production.
Values intrinsic to the subject, such as human dignity, are no longer central
to the system, but very often ignored or degraded. Life is quantified through
algorithms?’, the body is a vital unit of consumption within the production
cycle and death is assumed as collateral in a field that extends from the war
to the productive.

In addition, safeguarding the rights of the subjects is contingent to the
fiscal balances of the large corporations, which determine their working
conditions not based on ethical, or even, legal criteria but simply economic
criteria. However, this situation has led in parallel to the emergence of citizen

14 Sardar Z., Welcome to Post-Normal Times, Futures, N. 42(5), 2010, 435-444.,

15 Funtowicz S. O., Ravetz J. R., Science for the Post-normal Age. Futures, N. 25 (7), 1993, 739-755.

16 Vid. el trabajo recopilatorio sobre la dignidad como derecho y como valor en Barak A., Human
Dignity. The Constitutional Value and the Constitutional Right, Cambridge, 2015. También vemos
una exhaustiva perspectiva interdisciplinar en Diiwell M. et al., The Cambridge Handbook of
Human Dignity, Cambridge, 2014.

17 Ray T, Liew K. M., Society and Civilization: An Optimization Algorithm Based on the Simulation
of Social Behavior. IEEE Transactions on Evolutionary Computation, N. 7(4), 2003, 386-396.
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movements in favour of disadvantaged groups to curb this trend. In the
wake of such pressures, litigation, the outpouring of information, etc., little
by little, minority rights have been recognised and business organisations
have been forced to change their economic policies through corporate social
responsibility®®.

We are facing a phase of development of globalised capitalism in which we
can observe a process of transition from Foucault’s biopolitics*?° to Mbembe’s
necropolitics®. Therefore, the efforts of citizen movements and international
organisations will be necessary to stop the crystallization of a form of power
defined by its necessity of exercicisng control over lifefrom both a material
and utilitarian perspective (movement control, thought control, etc.). A form
of power that also uses to avoids regulating those fields of development that
clearly represent risks for the society. This is a phenomenon that brings us to
the current phase of expansion of the system that is impregnated with the
domain of the simulacra of hyperreality?’; a context where new tools should
be generated to adapt to the development of technology.

The structures of advanced capitalism unravelled by Jameson in his work,
Postmodernism or the Cultural Logic of Late Capitalism,?® and the concept of
Casino Capitalism that Ballbé points out (almost more chaoticthanin the origins
of the anomic market?*) are no longer limited to exercising repressive control
over the subject of a form both physical (material) and ideological (subjective),
but objectivise the domain over life and death while we appreciate a counter-
reaction from deregulation to re-regulation (environmental, financial, labour,
etc.) as the only existing hope.

If such a change does not occur, a transmutation of traditional government
will lead us to a private indirect management that does not destroy the state,
but that transfers the exercise of coercive power to organised parastatal elites
for whom the general interest is not a priority. From there, we will observe the
rise of the establishment of a necropolitical order, based on the control and
economic use of the power to kill; a system whose maintenance requires new
and sophisticated social control systems.

18 Ballbe M., Martinez R., Law and Globalization: Between the United States and Europe, in: Global
Administrative Law, Robalino J., Rodriguez J., Rodriguez-Arana J. (eds.), Londres: Cameron, 2009.
Ballbe M., Martinez R., Soberania dual y Constitucidn integradora, Barcelona, 2003.

19 Foucault M., Discipline and Punish: The Birth of the Prison, US, 2012.

20 Paras E., Foucault 2.0: Beyond Power and Knowledge, 2006.

21 Mbembé J. A., Meintjes L., Necropolitics. Public culture, N. 15(1), 2003, 11-40.

22 Baudrillard J., Simulacra and Simulation. University of Michigan Press, 1994.

23 Jameson F., Postmodernism, or, the Cultural logic of Late Capitalism, Duke University Press,
1991.

24 Ballbé M., Seguridad humana: del Estado andmico al Estado regulador, prélogo a Hood C. et alii:
El gobierno del riesgo, Barcelona, 2005.
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In this phase, the system no longer seeks only to “Discipline and Punish?*”
through a complex legal-institutional system. But, as a result of the exponential
growth of scientific knowledge, the state and the community are more aware
of the associated life processes to cycles like consumption.

A present, in which the system knows that it chooses to decide who lives
and who dies, is being configured. How such death will occur is also being
planned through generating a complex eschatological strategy that can
materialise in an ample menu of possible endings such as violence, war, illness,
intoxication, exhaustion, high cost, etc. This is happening in a world that,
despite considerably reduced physical distances, thanks to communication and
transport technologies, still reproduces models of past exploitation through
practices based on massive extraction of resources from peripheral countries
and in restricting people’s freedom of movement. Condemning many subjects
to exploitation and death while the ecological exhaustion to which they have
been subjected to certain territories increases the need for that freedom?®.

Whole regions of the globe suffer from desertification and water
impoverishment that impede access to water to entire communities that
are forced to abandon their lands due to the impossibility of maintaining
traditional farming activities, where artificial intelligence can be used to
provide answers and solutions. Because, climate change is also responsible for
other phenomena like ecological emigration?’ that throws thousands of people
into the arms of human trafficking mafias?® every year, generating successive
humanitarian crises while developed countries apply active policies of border
control and entry limitations.

We are before a new system, a new servitude of the glebe, where the West
supports its consumption dynamics in a refined version of the idea of a vital
space that consists in the fact that it is no longer necessary to exercise effective
control of a territory, but simply that of its economy. Extraction of materials
is guaranteed while the free movement of individuals is restricted. Millions of
men and women are condemned to poverty, their human dignity is ignored and
neglected and new forms of risk commercialisation, such as emission rights,
illuminate sophisticated social and environmental erosions. This dynamic
contrasts with those of the social classes of Western countries and the elites of
the rest of the planet, who benefit from a complex system of privileges?.

25 Foucault M., Discipline and Punish: The Birth of the Prison, US, 2012.

26 Balibar E., Wallerstein I. M., Wallerstein S. R. I., Race, Nation, Class: Ambiguous Identities, Verso,
1991.

27 Beine M., Parson C., Climatic Factors as Determinants of International Migration, The
Scandinavian Journal of Economics, N. 117(2), 2015, 723-767.

28 Janashvili L., Human Trafficking: la nueva esclavitud, 2018 [en prensa].

29 Castells M., Power of Identity: The Information Age: Economy, Society, and Culture, Singapore,
1997.
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The model thus configured leads to a social and ecological exhaustion
and requires new instruments of control and consent manufacturing based on
the reconfiguration of the human being as a consumer stripped of all intrinsic
dignity. And our time is configured around the deregulation of 2000, with a
view to a chaotic and deregulated capitalism®® that turns our own life and
bodies into objects of consumption.

Production processes are relocated to places where ecological or labour
regulations are virtually non-existent and workers are not only exposed to
unacceptable risks unthinkable in Europe, but also to extreme situations of
labour exploitation bordering on slavery, including the use of child labour®. In
this context, poorly applied artificial intelligence can play a key role as a tool
for crystallising inequality and making humanitarian crises invisible. Examples
like Cambridge Analytica and its role in the American presidential elections of
2016 give us clues about a model between Huxley and Orwell, in which the
soma can be combined with high doses of repression, depending on the link
of the chain in which individuals participate.

Life and bodies are not only referred to humans or anthropomorphs,
but to all by taking into account the complex eco-systemic relationships of
interdependence between species. Life ,is a process capable of preserving its
complexity and replicating itself. But what is replicated is not matter (made
of atoms) but information (composed of bits) that specifies how atoms are
arranged “.*?

This conception forces us to consider a kind of post-human security that
acquires a new dimension with the appearance of artificial intelligence and
wetware (which means the interaction between software and organic tissue)
in complex inter-species relations of interdependence. Cross-sectional studies
that focus on integral security (a concept coined by the United Nations)
and thus overcome the current phase, which is sustained in the constant
consumption of vital bodies and units, for medical, scientific, labour, etc., are
hence important.

The technological development will probably begin in the next phases
of expansion to occupy layers of the system that until now were reserved for
humans, thanks to the development of different forms of artificial intelligence,
accelerating the dissolution of the human in favour of the non-human or
perhaps, with some luck, the post-human leading to a life 3.0. A field of play

30 Arrillaga J., Bollen M. H., Watson N. R., Power Quality Following Deregulation. Proceedings of
the IEEE, N. 88(2), 2000, 246-261.
31 Wallison P. J., Deregulation and the Financial Crisis (No. 31059), 2009.
32 Tegmark M., Vida 3.0. Qué significa ser humano en la era de la inteligencia artificial, Taurus,
2018, 40.
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is already being structured, in which the advances in robotics, nanotechnology
and, especially, those related to so-called machine learning, pose a challenge for
global peace. A new context of impunity and lack of democratic control is already
being generated in which conflict and war are developed based on a logic that has
nothing to do with that which inspired the fundamental treaties that regulate war
and its development, such as The Hague Convention (1899 and 1907)%.

It was Albert Einstein who, in an interview conducted by Alfred Werner
in Liberal Judaism, stated the following: “I do not know with what weapons
the third world war will be fought, but in the fourth world war they will use
sticks and stones.” Today, we seem to be closer to offering an answer to the
first question: if we do nothing to remedy it, the third world war will be fought
with autonomous / independent weapon systems and its consequences, as
anticipated by Einstein, can be disastrous for the species.

3. THE RISE OF Al AND LETHAL AUTONOMOUS SYSTEMS

Artificial Intelligence represents our next frontier, as space exploration in
the 60’s and 70’s and decoding the human genome in the 90’s and 00’s, a new
land of promises and dangers ready to be conquered. As happened with the
previous technological developments, the concept has the ability to embody
our wildest dream as pictured in Sci-Fi culture. Therefore, it is important to
begin by offering a clear definition. Artificial intelligence “refers to systems
that display intelligent behaviour by analysing their environment and taking
actions — with some degree of autonomy — to achieve specific goals. Al-based
systems can be purely software-based, acting in the virtual world (e.g. voice
assistants, image analysis software, search engines, speech and face recognition
systems) or Al can be embedded in hardware devices (e.g. advanced robots,
autonomous cars, drones or Internet of Things applications). We are using
Al on a daily basis, e.g. to translate languages, generate subtitles in videos
or to block email spam. Many Al technologies require data to improve their
performance. Once they perform well, they can help improve and automate
decision making in the same domain. For example, an Al system will be trained
and then used to spot cyberattacks on the basis of data from the concerned
network or system.** On the other hand, Misky, simplified the concept by

33 Susntein C., The World According to Star Wars, NY, 2016.

34 Communication from the Commission to the European Parliament, the European Council, the
Council, the European Economic and Social Committee and the Committee of the Regions.
Artificial Intelligence for Europe, Brussels, 25.4.2018 COM(2018) 237 Final.
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defining artificial intelligence as “the science of producing machines that can
carry out tasks that require intelligence (if developed by humans).3”

The critical difference between Al and the other technological revolutions,
it’s that even space exploration and genomic research required of a new legal
corpus as the “Space Law Treaties and Principles”3® or the Genetic Information
Nondiscrimination Act of 2008, those legal frameworks never were intended to
deal with “man out-of-the-loop” situations in critical decision-making process.
Therefore we are facing front a whole new way of understanding responsibility.

Our entire legal corpus, except for responsibilities derived from supervised
persons or the possession of animals, is intended to regulate the social
behaviour of adult self-conscious humans; even corporate law cannot be
understood without this principle®. Being the first time in our history dealing
with potential critical situations conducted without meaningful human control,
this provides us with a complete new framework in relation with assumptions
of responsibility. There will be situations where algorithms will be fully
responsible for actions that have deep implications for our material reality,
from selling stocks to directly killing people through the use of weapons, while
a big temptation to recognise these new players as persons exists®. There will
be a new layer of complexity that just adds risks to our equations®.

Anotherimportant thing that we should consider is that Al found its origins
back in the 1930s when Alan Turing described the first artificial intelligence
system. It was an abstract computer machine with unlimited memory and
a scanner that moved back and forth through it, symbol by symbol, reading
what it found and writing more symbols. The actions of the scanner were
dictated by an instruction program that was also stored in its memory in the
form of symbols. This opened the possibility that the machine would work
while modifying or improving its own program*. Therefore, we can say that all
modern computer systems are basically Turing machines.

35 Minsky M., Society of Mind: A Response to Four Reviews, Artificial Intelligence, N. 48(3), 1991,
371-396.

36 UNOOSA, Out Space Law, <http://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties.html>
[10.09.2019].

37 Zhi-peng H. E., Globalization and the Shift of International Law to Humanism, Jilin University
Journal Social Sciences, Vol. 1, 2007, 014.

38 Willick M. S., Constitutional Law and Artificial Intelligence: The Potential Legal Recognition of
Computers as Persons. In [JCAI, 1985, 1271-1273.

39 Perrow C., Normal Accidents: Living with High Risk Technologies-Updated Edition, Princeton,
2011.

40 Turing A. M., Systems of Logic Based on Ordinals: Proceedings of the London Mathematical
Society, N. 2-45(1), 1939, 161-228.
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A few years later, in 1952, the Turing test** was created to determine if
a machine was really intelligent. To overcome it, the machine must be able
to trick a human into thinking he/she was an equal, in a deeper way that the
recent controversy related with Ashley Madison showed us*. Four years later,
Minsky and McCarthy, with Shannon and Rochester, organised a conference in
Dartmouth and published the term artificial intelligence®.

Thus, we are in front of a system that has been evolving for more than
50 years and today those fields where Al has been already put in place are
practically innumerable and its decisions-making has real, tangible and
sometimes dramatic consequences. In this sense, an article published by The
Atlantic entitled “How Algorithms Can Reduce Minority Credit Scores”* reveals
how the massive use of artificial intelligence algorithms by financial entities
can crystallise into marginalisation dynamics regarding minorities, making
it necessary to include human controllers that can correct these biases. In
the same way, The Guardian*® warned about the appearance of “prejudices”
related to gender and race in artificial intelligences due to the processing
of natural language in open sources that alters the theoretical neutrality of
artificial intelligence, something that was recognised by companies such as
Facebook?®, who promised to increase the phases under human control.

Algorithms also played a decisive role in the 2008 financial crisis, as
explained in an article published in The Guardian,”” entitled “Was software
responsible for the financial crisis?,” where it focuses on the manipulation of

41 Turing A. M., Computing Machinery and Intelligence, in: Parsing the Turing Test, Epstein R.,
Rogerts G., Beber G. (eds.), Netherlands, 2009, 23-66.

42 Ashley Madison created more than 70,000 female bots to send male users millions of fake
messages, hoping to create the illusion of a vast playland of available women. Newitz A., Ashley
Madison Code Shows More Women, and More Bots, <https://gizmodo.com/ashley-madison-
code-shows-more-women-and-more-bots-1727613924>[10.09.2018]. DansE., Ashley Madison:
How Much Al do You Need to Trick a Horny Man?, <https://medium.com/enrique-dans/ashley-
madison-how-much-ai-do-you-need-to-trick-a-horny-man-b137f8c56002> [10.09.2018].

43 Alandete D., Necroldgica: John McCarthy, el arranque de la inteligencia artificial, El Pais,
27.10.2011. Vid. Guillén B., El verdadero padre de la inteligencia artificial, OpenMind, 4.09.2016.

44 Waddell J., How Algorithms can Bring Down Minorities” Credit Scores, The Atlantic, 5 de junio
[en linea], 2018 <https://www.theatlantic.com/technology/archive/2016/12/how-algorithms-
can-bring-down-minorities-credit-scores/509333> [20.08.2018].

45 Devlin H., Al Programs Exhibit Racial and Gender Biases, Research Reveals, The Guardian, 13 de
abril de 2017 <https://www.theguardian.com/technology/2017/apr/13/ai-programs-exhibit-
racist-and-sexist-biases-research-reveals> [14.08.2018].

46 Lee D., Facebook Adds Human Reviewers After ‘Jew Haters’ Ad Scandal, BBC News, 20 de
septiembre [en linea], 2017 <https://www.bbc.com/news/technology-41342642>[20.08.2018].

47 Dodson S., Was software responsible for the financial crisis?, The Guardian, 16 de octubre [en
linea], 2008, <https://www.theguardian.com/technology/2008/oct/16/computing-software-
financial-crisis> [14.08.2018].
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perceptions exerted by the algorithms and the subsequent domino effect that
was triggered due to the automation of sales orders before certain events. The
resultant consequences, approximately a decade of recession, offers us a good
example of the magnitude of the problems that can arise due to the extensive
use of artificial intelligence without meaningful human control, especially so
when some countries are actively researching and designing lethal autonomous
systems®. Some uses of Al represent some of the biggest risks humanity faces
right now, whose implications can be dramatic for humanitarian law, the law
of war, etc.

Among the vast range of technologies derived from artificial intelligence,
its possible applications for military use will be the focus our attention in this
paper due to the risks they represent for the evolution of the system itself
and the guarantee of basic rights and freedoms. We focus specifically on our
interest in lethal autonomous weapon systems (LAWS)*. These systems are
characterised by the integration of artificial intelligence in such a way that
they have the intrinsic capacity to approach decision processes outside human
control or supervision in a meaningful way*°.

The main difference between the autonomous weapon systems (AWS) and
the LAWS would be that the former are merely defensive in nature (anti-missile
shields, for example), while the latter have the ability to identify and eliminate
military objectives, including people, without significant human control in the
process. This means a delegation of lethal capabilities to robotic entities.

The risks not only affect the very nature of the technology itself but
also its social and political consequences. Appearance of a varied list of new
weapons systems gives rise to a new arms race that can determine the course
of conflicts not only of the future, but of the present; in some cases they are
fully operational (although not totally autonomous from human control). The
Phalanx air defence system of the US Navy, which allows it to repel attacks in
automatic mode is one such example®.

In 2018 census, the International Committee of the Red Cross counted

some 130 autonomous weapon systems in the world, although other studies

48 Future of Life Institute, Benefits and risks of artificial intelligence [en linea], 2018, <https://
futureoflife.org/background/benefits-risks-of-artificial-intelligence/> [14.08.2018].

49 Waters R., Al progress sparks cyber weapons fears, Financial Times, 20 de febrero [en linea],
2018, <https://www.ft.com/content/c54002ee-1668-11e8-9e9¢-25c¢814761640> [20.08.2018].

50 Roff H., Meaningful human control or appropriate human judgment? Necessary limits on
autonomous weapons, documento informativo preparado para la conferencia de revision de la
UNCCW, 2016.

51 Horowitz M. C., Kreps S. E., Fuhrmann M., Separating fact from fiction in the debate over drone
proliferation, International Security, N. 41(2), 2016, 7-42.
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estimate the number to be 300°%°%, These would include semiautonomous
weapons systems as they would be subject to human oversight at key stages,
such as selection of targets. This applies to Patriot or drone missiles like the
Reaper model.

However, the current article does not focus on the analysis of weapons
systems with remote human control (AWS or weapons with significant human
control), but on the potential risks for the future posed by the deployment of
a type of technology with strong artificial intelligence, or without significant
human control. These could be called lethal independent weapons systems
(LIWS) or independent lethal weapons systems. Their regulation is urgent due
to their possible hybridisation with other types of weapons, such as nuclear or
biological, which together with Al are a real threat and more present than ever. Its
emergence is framed, as we shown, in an increasingly unstable and unpredictable
international scenario. As D. Mourelle says, “The world is making geopolitical
tightrope walking about the abyss. But on this occasion, nothing guarantees that
in the next nuclear crisis we will have as much luck as in the previous ones“**,

Our analysis is focused in sum on those weapon systems capable of
selecting and attacking targets without human intervention®® and whose
applicability is usually theoretically restricted to military objectives in non-
populated areas. The rise of cybernetic systems capable of rapid development,
high processing power and artificial intelligence forces us not to be naive
and realise that there are no limits for their use as autonomous weapons in
urban spaces, without a formal declaration of war. This is a technology that,
if it reaches the hands of non-state actors such as terrorist organisations, can
open a new scenario that condition the development of artificial intelligence
even in non-weapon applications.

52 Sassoli M., Can autonomous weapon systems respect the principles of distinction, proportionality
and precaution?, conferencia celebrada durante el comité de expertos Autonomous weapons
systems: technical, military, legal and humanitarian aspects, Comité Internacional de la Cruz
Roja, Ginebra [Suiza], 2014.

53 Roff H., Meaningful human control or appropriate human judgment? Necessary limits on
autonomous weapons, documento informativo preparado para la conferencia de revision de la
UNCCW, 2016.

54 Mourelle D., La amenaza nuclear del siglo xxi, EIl Orden Mundial, 27 de noviembre [en lin-
ea], 2017, <https://elordenmundial.com/2017/11/27/la-amenaza-nuclear-en-el-siglo-xxi/>,
[17.08.2018].

55 Asaro P, On banning autonomous weapon systems: human rights, automation and
the dehumanization of lethal decision-making, International Review of the Red Cross,
94,2012, 687-709.
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One of the biggest challenges that we face, and that the United Nations
wants to solve, is that there is no definition of autonomy or significant
human control internationally agreed for the LAWS, nor consensus about
the characteristics or traits to clearly identify them. It is necessary, then, to
provide elements that allow us a classification that facilitates its regulation
through a deeper understanding of their nature and Al itself.

Grosso modo, we could understand that this type of independent weapons
has three basic characteristics:

- They can move independently through their environment to places
they choose arbitrarily. Its capabilities are: mobility, persistence and orientation
and navigation;

- They can select and shoot against targets in their environment.
Their capacities are: identification of objectives, discrimination to categorise
objectives, prioritisation of objectives and selection of the type of weapon
appropriate for the objective®; and

- They can create and/or modify their objectives by incorporating
observation of their environment and communication with other agents.
Its capabilities are: self-determination, self-commitment and autonomous
communication with other systems®’.

Here arises a question which we must face: what degree of artificial
intelligence or intelligent behaviour is necessary for the legal system to
consider prohibition of Al? Whether they have significant human control during
different phases of the lethal action process (implementation, validation and
execution) will ultimately make the difference.

If we look at the census prepared by the Future of Life Institute, there
would currently be 256 systems categorised and qualified as autonomous.*®
However, to date, most states argue that everyone has human control or
adequate human judgment at some time. That is, all the systems developed
so far depend, or should depend, on human supervision or prior human
judgment in at least some of its critical phases (selection of objectives or
cancellation of the order). However, parallel systems are investigated and
developed with total autonomy, which sooner or later must be analysed to
check if they meet legal requirements. Because, the current situation of

56 Rothmer F, Robots in Court: Responsibility for Lethal Autonomous Weapons Systems, in:
Mensch und Maschine — Symbiose oder Parasitismus?, Brdnli S., Harasgama R., Schister R.,
Tamo A. (eds.), Berna, 2014.

57 Martinez R., Rodriguez J., Inteligencia Artificial y Armamento letal auténomo. El nuevo desafio
para naciones unidas, TREA, 2018.

58 Future of Life Institute, Benefits and Risks of Artificial Intelligence [en linea], 2018, <https://
futureoflife.org/background/benefits-risks-of-artificial-intelligence/> [14.08.2018].
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practical non-regulation of the LAWS allows by the inactivity of the anomic
can have as a result competitive race between governments.

States justify AWS by assuring that they are not intended to use in
attacks but for defence, that is, simply as automatic weapons defence systems
(AWDS)®°. But that does not seem more than a subterfuge to legitimise
absolutely lethal systems endowed with the capacity to become independent
of their creator and controller.

It is essential to develop an international regulation that allows for the
restriction of its uses by not allowing the existence of communicating vessels
between the development of defence systems and those whose purpose is
lethal action against people. Otherwise, it could be attributed to a synthetic
being, with humanity not having the power to decide, in a conflict, whom to
target based on the general interest, that is, a license to kill that should be
exclusive to the public power.

For this reason, several initiatives have emerged over recent years to
generate an international ban on this type of weapon, such as the Stop Killer
Robots campaign. It is a movement founded in 2013, made up of numerous
non-governmental organisations that range from technology companies to
human rights organisations. Its objective is to direct international normative
processes towards the prohibition of autonomous weapons, considering that
it represents a threat superior to that posed by nuclear weapons. It uses
the report “Losing Humanity: The Case against Killer Robots” to argue that
lethal autonomous weapons do not meet the requirements of international
humanitarian law and argues about what should be done with the blinding
laser, viz., preventive prohibition of their use and development.

4. MAIN PROBLEMS RELATED TO Al AND LAWS

One of the main characteristics of Al is its ability to gather new data to
improve future actions through what is called machine learning. Therefore,
deep learning defined learning techniques that combine layers of neural
networks to identify the profiles of a set of data needed to make decisions.
In this way, the existence of multiplicity of layers between the input data and
the output data is recognised, configuring the outputs of the previous layers
as inputs for the following, which generates what has been known as artificial
neural networks®.

According to Marcus Shingles, the opportunities derived from these
technologies are huge and include obtaining information from “the

59 WarrenA., Hillas A., Lethal Autonomous Weapons Systems. Adapting to the Future of Unmanned
Warfare and Unaccountable Robots, 12, 2017, 71-85.
60 Kaplan J., Artificial Intelligence, Oxford, 2016.
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sleeping giants of the data,”®® improving decision-making and “taking
advantage of the collective wisdom of the community”. Perhaps this last
one embodies one of the promises of greater social interest associated with
artificial intelligence, but, at the same time, has the intrinsic ability to draw
dystopian scenarios in which social control and lack of privacy give shape to
an authoritarian society.

This is fundamentally because data is the raw material, the blood, of the
system. Without extensive sets of available data, development of artificial
intelligence would be a mere chimera. As T. Rosembuj says, the data are “the
main raw material of the algorithm, such as cotton, wheat or fuel in the last
century. Data processing is the digital and virtual essence: without data there
is no algorithm and without algorithm it is difficult to argue that there is
artificial intelligence, digital goods or virtual goods”®2.

Thus, the value of data lies precisely in its infinite reuse: “The value of the
data is calculated on the basis of all possible ways in which they could be used
in the future and not simply on the basis of their current use.” In this way, the
recombination of data, its accumulation and its extension are its real value and,
therefore, the impulse for its accumulation by organisations such as Google,
Facebook, Twitter, Amazon, Visa and a long list of other organisations.

The great paradox here seems to lie in the fact that the initial data is
susceptible to being eternal, repeated and repeated continuously and applied
systematically, which would facilitate processes of social evolution through a
conservative vision of human and social progress by artificial intelligence. In
addition, if personal data has been put in place, the subject will lose the trace
of its identity due to the deprivation of personal rights. The origin of the data
and the explicit consent of its owners for their use for weapons purposes is,
therefore, another main problem related to the development of laws that
should be addressed immediately®3.

Another problem that Al presents, at least theoretically, regarding the
currentstate of development oftechnologyisrelatedtits potentialdevelopment.
The actual phase is dominated by what we know as narrow Al (specialised
artificial intelligence, reduced or weak), which means that it is designed to
perform a limited task (for example, only facial recognition, Internet searches
or driving a car) according to our current technical capabilities. However, the
long-term goal of many researchers is to create what has been called artificial
general intelligence (SAl) or strong and independen Intelligencet®.

61 ITU, XPRIZE, Al for Good Global Summit Report [en linea], 2017, <https://www.itu.int/en/ITU-T/
Al/Documents/Report/Al_for_Good_Global_Summit_Report_2017.pdf> [14.08.2018].
62 Rosemnuj T., Governing Artificial Intelligence, LLR, N. 2, 2017.
63 Sharkey N., The Ethical Frontiers of Robotics, Science, N. 32 (5909), 2008, 1800-1801. Sharkey
N., Saying No to Lethal Autonomous Targeting, Journal of Military Ethics, 4(9), 2010, 299-313.
64 Goertzel B., Pennachin C. (eds.), Artificial General Intelligence, NY, 2007.
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The difference between the two concepts is that while reduced artificial
intelligence can surpass humans in what would become a specific task, such as
playing chess or solving equations, the SAl can perform any cognitive task as
well as humans and even overcome them in what is called Superintelligence®.
Therefore, the first objective of any state should be to develop a safe and
beneficial Al whose objectives coincide with the wellbeing and progress of
humanity, because “if we stop being the most intelligent beings on the planet
we may also lose control.®”

A hypothetical development of the SAI would entail profound
consequences not only for our society but for the same legal order, since it
would advance in the generation of systems that would behave rationally, or the
same systems of behaviour automation that in the theoretical plane would be
linked to the phenomenon of technological singularity. This implies a computer
equipment, a computer network or robot that could improve itself recursively. It
is said that the repetitions of this cycle would probably result in an out-of-control
effect, an explosion of intelligence, as the mathematician Irving Good called
it in 1965%; a very difficult phenomenon to predict and whose consequences
could be dramatic, or not. This scenario, despite being recognised as highly
unlikely in the short and medium term, cannot be ignored and it is necessary
to generate contingency systems for the potential and non-potential risks that
such technology could unleash as a weapon of mass destruction.

Therefore, for the first time we are facing a technology that has the
ability to act in both the digital and physical realities with unimaginable
consequences. Furthermore, this technology can learn from each interaction,
gathering new data that will allow it to improve its performance in the future
and which in some cases even can learn without the necessity of data, as
shown by AlphaGo Zero®.

A set of characteristics that represent a dramatic change over some of
the current pillars of the philosophy of law like the social contract, as it was
understood from its beginning, like a tool able to grant freedom because all
members of society forfeit the same number of rights and the same duties.
Equality seems as humanity. What happens when critical decisions are not taken
by humans? How deep can be the affectation to the very root of the system?

65 Bostrom N., A History of Transhumanist Thought, Journal of Evolution and Technology, N. 14(1),
2005, 1-25.

66 Tegmark M., Vida 3.0. Qué significa ser humano en la era de la inteligencia artificial, Taurus,
2018, 115.

67 Chalmers D., The Singularity: a Philosophical Analysis, Journal of Consciousness Studies, N. 17
(9-10), 2010, 7-65.

68 Silver D., Mastering the Game of Go Without Human Knowledge, Nature, Vol. 550, 2017, 354—-359.
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In his time, Rousseau argued that it is absurd for a man to surrender his
freedom for slavery; thus, the participants must have a right to choose the laws
under which they live. But now, these relations could change because the rise of
new players, whose lack of responsibility is complete, but whose consequences
could have deep affectations in our material reality, even conditioning the way
we perceive reality and act, as Cambridge Analytica has shown us®.

Although social contract imposed new laws, including those safeguarding
and regulating property, there were theoretical restrictions on how that
property can be legitimately claimed. As an example, land included three
conditions, viz., land should be uninhabited, the owner claims only what
is needed for subsistence and labour and cultivation give the possession
legitimacy. But in the land of the Al and hyperreality, there are substantial
doubts about the applicability of these ideas and how these restrictions should
be put in placemaking it necessary to rethink social contract.

Presently we are dealing with non-conscious intelligences, at least in the
current phase of development where just soft-Al has been developed and
put in place. However, theoretical future scenarios, like the ones imagined
by Bostrom’® among other intellectuals, where a self-conscious intelligence
could rise due to the combination of deep machine learning algorithms and
big data, should make us rethink the fundamentals of our social tools to grant
a humanistic approach to the design of technology, avoiding certain scenarios
that could result in dramatic transformations of society due to the rise of new
actors operating with autonomy/independence. Technological developments
like the lethal autonomous systems represent some of the biggest challenges
of the last century as a consequence of the existing possibility to delegate
lethal capacities to non-human actors.

Besides, if we take into account the classification of artificial intelligence
typologies, in addition to the one that distinguishes the narrow Al from the
strong Al or the limited from the general, the investigations carried out over the
last decades have allowed to establish another that distinguishes four major
approaches: systems that think like humans, systems that think rationally,
systems that act like humans and systems that act rationally. The first typology
corresponds to systems that have information and process it for understanding
and predicting’. The second, machines work based on the laws of Aristotelian

69 El Pais, <https://elpais.com/internacional/2018/05/17/estados_unidos/1526514308 942521.
html>[17.05.2018].
70 Bostom N., A History of Transhumanist Thought, Journal of Evolution and Technology, N. 14(1),
2005, 1-25.
71 Battistutti C. O., El hombre artificial: el futuro de la tecnologia, México, 2011.
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thought. The third one refers to machines that can perform functions of
humans and require limited intelligence. Fourthly, we would have systems
that automate intelligent behaviour and linked in the theoretical plane to the
phenomenon of technological singularity’?. The laws, in their current state of
development, fall into the third category and they are really dangerous, but
can be even more so in the fourth category in hypothetical futures.

Hence, it is necessary to understand that the challenges this technology
represents have critical implications for our legal systems and the philosophy
that they are based on. The rise of Al opens us to a brave new world that
has the inherent ability to transform humanity itself, because it has the
potentiality to produce changes with deeper implications than the first
industrial revolution, or even the agricultural revolution during the Neolithic
era. When our ancestors evolved from a nomadic existence to the conquest of
the physical space, building the first villages and giving a starting point to the
urban phenomena, a phase of our history that still evolves is giving place to
new geographies, physical and symbolic, in a century where half of the human
population of the planet lives in cities.

The agricultural and urban revolution changed the way we organised
our tribes, our systems of beliefs and our comprehension of the otherness.
And represented of a new time for humanity, where we developed new
technologies and techniques to deal with the growing complexity of the
social-fabric, due to the needs of specialisations required by the evolution
of technological frameworks and the needs to provide common sense and
meaning to human existence’”. The rise of religion as an ideological system
able to provide certainties in substitution of magic is a good example of how
technology and human reasoning operate to solve those spiritual needs linked
with the control strategies put in place by the dominant elites to generate
social order’. A process of transformation that could seem organic, just as a
natural evolution of the ethics and aesthetics of the tribe associated with the
needs generated by technology. But the truth is that this process can never be
understood as neutral”, because technology is just an amplifier of human will,
especially the will of those who are in charge and whose aim is to maintain the
status to perpetuate the system of privileges they benefit from.

In this sense, it is necessary to be extremely careful while analysing the
potential impact of disruptive technologies such as Al, loT, or BlockChain over
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our society, because their development is not neutral at all but respond to
specific agendas and interests’®, which are more aligned with those of the
shareholders of the companies that master newer techniques than those of
general population that could be described as common interest”’. This reality
used to be a hidden layer of promises of brilliant futures that take us to a
technological utopia’ where humanity is finally able discharge itself from all
those painful and mundane activities necessary for our survival, being able
to relegate these tasks to other intelligent beings without consciousness™. It
will finally break the course that expelled us from Eden’s Garden, a historical
moment where it will no more be necessary to “earn our bread with the sweat
of our work”, a moment where even the Marxist maxima of “work dignifies”*
will lose its sense, because of radical transformation of the human condition.

However, the reality is much more complex and reproduces some
patterns that have been observed previously in history by configuring what it
could be described as a chiasmic society where the techno-scientific industrial
complex is able to promise the fulfiiment of new scenarios of wealth and
comfort in order to explore disruptive technological frameworks that could
generate new patterns of social control by crystallising the power of the ruling
elites®’. We have several examples along the last century where industries,
like nuclear power, promise us bright futures of clean and cheap energy able
to produce a new way of progress by allowing everyone in the planet to
have access to energy, something that was far away from reality. One such
example is generating a technological development that not only was unable
to produce clean and safe energy but was even responsible for some of the
biggest monsters created by humanity such as the Manhattan project. This
was because we were developing what we comprehend today as a double-
use technology, a technological framework that could be used both in the civil
and the military sectors. As a result of the paradigm of the mutually assured
destruction during the cold war, an entire generation grew up in fear despite
the promises of bright futures. This is a technology that for the first time
gave us the power not only of destroying our species, but also to completely
transform life on the planet as understood before.
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Nuclear power is not the only example of the powers of destruction that
human ingenuity has put in place in our planet in the middle of promises of
social progress and human development. In the 90’s, for example, the genetics
industry promised a new age of food security for humanity through transgenic
crops that can provide food in all kinds of ecosystems, growing by resisting
all kind of threats (from insects to plagues). However, the manifestation of
the technology was very different from its original promises, generating a
system of capitalistic exploitation that has ended food independence of whole
countries like Haiti, where, after an earthquake and the resultant massive
destruction, Monsanto offered free seeds, without advising that the seeds
were manipulated with the “terminator gene”. The genetic modification of
the seeds disabled the reproduction of the plant by avoiding the generation
of new seeds, making Haiti a captive to Monsanto products for its survival®2.
The green revolution of India has concluded with suicides of thousands of
farmers who have lost their way of economic survival® because of the genomic
industries’ strategies of economical exploitation and dependency generation.
This is another example of the chiasmic dynamics where promises of utopia
can easily evolve into a dystopic scenario where dreams and nightmares
coexist as two faces of the same coin.

Maybe this is a lesson that the historic-cultural systems that preceded
ours were always very aware of Janus, the Roman god of technology, was the
only one in the Roman pantheon with two faces,® representing the forces of
good and evil that technology is able to unchain. A deep comprehension of
technology can deliver deep changes that can go in the opposite direction
than the intended course. Furthermore, there is something that is even
more important to the social fabric, viz., any kind of knowledge comes with
a price. “Deep machine learning” and “Artificial neuronal networks”, despite
the categorisation into different kinds of concepts, potential applications, and
phases of development, gave us the impression of having everything under
control, when reality seems to be very different®. It is necessary to fully
understand that we are dealing with a technology that we are unable to fully
comprehend, and whose risks are also beyond our current understanding.

One of the key points that to be addressed in this article is precisely the
recognition of incomplete knowledge about the technological frameworks
we are dealing with. Understanding that we are giving birth to a kind of
society that could easily be described as an “algorithmic society” where in
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its current phase of development algorithms do not try anymore to fit the
necessities of the social fabric or the “human”. To the contrary, we are passing
through a phase where human activity tries to adapt itself to the necessity
of algorithms®®, producing changes in how we think and act to facilitate this
kind of ethereal governance of human activity through automatization. In a
system that represent a huge advantage in relation with the previous ones.
Looking after all its implication, from the social, to the legal going through
the ethical and technological challenges, we come to the conclusion that
reliability it’s one of the key concepts related with the implementation of
the technology.

Elon Musk, co-founder of SpaceX and Tesla, has warned that “in the age
of artificial intelligence we could create an immortal dictator from which
we would never escape.?”” He also warned that “the competition for the
development of artificial intelligence has become the greater risk for a third
world war, since the country that leads the research in artificial intelligence
will come to dominate the global affairs.”

The next problem that we are going to present is related to the side effect
of massive uses of artificial intelligence, viz., we, as humans, do not have any
inherent mechanism that allow us to automatically distinguish between reality
and fiction. For centuries, even millennia, different systems of beliefs rose
and fell, linked to the destiny of cultures and civilisations and their technical
capabilities. We have believed in magic, gods, the old ones and the new ones
and we have thought that the earth was flat. Even in a highly scientifically
developed context like ours, some of these ideas shown extraordinary
persistence, being believed by broad layers of population.

In addition, perception represents an enormous inconvenience to
establish relations of any kind based on a common truth®. It does not matter
how many times science proves itself worthy by curing illnesses, allowing us
to launch satellites, making our smartphones work or turning on our home
appliances. There are always going to be doubts, conspiracy theories or other
kinds of attempts to provide answers, without considering their quality or
applicability to daily life. This problem finds its roots in the very essence of
human reason, which most of the time works as a justification method for
our actions, providing a cohesive history while disregarding its feasibility.
Organised religions are a good example of these intellectual efforts that are in
clear dissociation with the laws of nature.
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Numerous philosophers through the ages had analysed these problems
and their conclusion is that reason by itself is not enough for comprehending
the nature of our context®. Experiences, individual as well the collective, are
necessary to give factual sense to our analysis.

However, experience also represents several theoretical problems. The
metaphor of Plato’s cave is a good example to illustrate it, comprehending
the possibility of perceiving not reality itself but just projections of reality,
shadows that are hardly sufficient to help us to explain our context and our
very own nature. The problem of experience has been deeply analysed and
we can observe several answers to the problem. There are those who admit
that our perception is conditioned by our own capability of senses; and then
there are those who advocate that even perception based on senses can
be wrong. We have to accept a common base for analysing reality. In other
words, if you, me and all the people we share space with see that it is raining,
we should accept it as a correct assumption®. But even in this point we face
another conflict, as developed by Nietzsche. In “The Genealogy of Morals,”**
he presents the words, as prison that needs to be broken in order to generate
a new code that truly allows to express our context without the meaning and
symbols attached to the current significance. The words we use go beyond the
meaning that we want to apply to them in a very precise moment, because
they carry all their history in relation with the collective, and even with the
individual reminding the past experiences associated with the word.

This is something that can also happen to those algorithms that use
natural language as basic data, being able to develop patterns that could be
described as racism®2. Words as gay, woman or black gave us good reference of
this process as we have recent examples of the role of IA crystallising dynamics
of marginalisation. We have to take into account that learning process could
condition its reliability and be a major problem in the field of LAWS.

Our morals, as a codification of traditional values, act in a very similar
way, being necessary to re-establish the basic parameters we work with to
adapt to a new human condition brought by the massive incorporation of
technologies in our daily lives This technology is able to have direct impact
over our language and the way we communicate within a moment.*
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Also related to the problem of perception is the inherent ability that Al
can develop to deceive people. The recent demonstration of Google Duplex,
the new Google assistant, shows its ability to make people believe that
they were interacting with another human, a clear must not from an ethical
perspective. Therefore, no Al should be allowed to interact with humans
without identifying itself as one and must ask for explicit consent to gather
data from aninteraction. The future is at stake and we should hurry developing
legal tools capable of protecting our societies from dystopic evolutions of the
technology.

Finally, the last challenge is related to power, its dynamics and how Al can
be a determinant for the maintenance of the current status quo or be at the
root of deep changes in the structure of the power relations. Technology has
the ability to radically modify the sources of collective meaning®. There is an
interdependent relationship between material culture and cognitive process;
our material capacities shape our worldviews. At the dawn of civilisation, old
traditions and magical adorations disappeared and organised religion was
born, which replaced the sorcerer by the priest and broke the ancient links
with nature. From a system that professed its ability to modify the laws of
nature through magic, it passed onto another in which nature was simply the
playground in which the caprice of a pantheon of gods whose favour was to
be won was manifested. This generated a new power structure for whose
extension cities were a key element.

It was in the city where the temple stood, from whose peak the high
priests monopolised the relationship with the gods and acquired immense
power. They too were a technological class® that gained its power through
knowledge; knowledge that could be scientific. Think of the Mayan rulers who
went to the top of a pyramid and threatened their people with a solar eclipse
and the fear that those people must have experienced at the moment when
the Sun disappeared.

That knowledge can provide such power also explains the gimmicky ways
and barriers of access that almost all societies in history have used to seek
to protect the holders of this fundamental knowledge®® from the threat that
a generalisation could represent for them. The complexity of the Egyptian
and Mayan hieroglyphics offers a good example of this purpose of structuring
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knowledge in such a way that it would be difficult for ordinary people to
access.

From antiquity to today, the role of technology has never diminished
in importance; and this importance is easily traceable throughout history,
manifested in the emergence of certain inventions that had the ability to
profoundly transform the societies that created them. Lin White explains,
for example, how the new war machine that was the stirrup gave birth to
feudalism®’. The combination of a man, a horse and a sword gave rise to a new
hegemony on the battlefield and the training needs of these new elite soldiers
forced them to abandon their traditional ways of life (agriculture, crafts, etc.)
and being full-time knights, becoming a third technical class between the
monarchy, the church and the common people and weaving around them the
feudal relationships typical of this system that runs through the Middle Ages. It
is just one example; he industrial revolution, the communications revolution,
etc., all of them reproduced the same mechanism later. Any new technology
can provoke a drastic reversal of the internal equilibrium of a system. Let us
also think about what the invention of the Gutenberg printing press, closely
linked to Luther’s Protestant revolution, meant for the power of the Catholic
Church, the ideological monopoly of the Vatican over Europe proposing a
relationship with god without intermediaries and a direct and wider access to
religious arcana.

Any given community needs constant technological progress to
perpetuate itself in a context of competition with others, strong control
over the technological system to preserve the internal status quo, as well
as a belief system that gives a collective meaning to the community while
justifying the social order. In relation to all this, we can affirm that a more
complex technological system needs more complex tools of government, and
that a more complex system of government in turn requires beliefs that are
also complex. Everything is interrelated and Marx affirmed that “the hand mill
will give us society with the feudal lord; the steam mill, with the industrial
capitalist®®”.

We could talk about a tragedy in three acts that is repeated again and
again. First act: a new technology appears and, linked to it, a new technical
class associated with the knowledge necessary to implement it. Second act:
those who hold power stricto sensu open the decision-making process to the
technological class in response to an operational need of the system®. Over
time, knowledge can be extended to a large part of the community because
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it is necessary for the evolution and perpetuation of the system, bringing it
closer to democratic participation and the provision of quality of life, security
and order to broad sectors of society.

However, a situation may also arise that scientific progress begins to
develop outside the margins of state control and a new technology that can
destabilise the fragile equilibrium established between the technical class and
the dominant class appears on the horizon, generating a shock as described by
philosophers such as Gramsci'®, Pareto or Mosca'®.

This situation can lead to two different main scenarios, viz.,, a new
democratic opening of the decision-making process or an authoritarian re-
concentration of the control of the material and symbolic means of production
in @ more closed group of people, which does not necessarily end democracy,
but it erodes it or limits it'®2. In relation to democracy, we must understand that
we are, as Nietzsche said, slaves of our own words'®, and also that this neither
in theory nor in practice designates a one-way system. Democracy must be
understood in a wide range of possible applications that can be very different
from each other, some of which can be, and in fact are, compatible with the
people in charge, different techniques oriented to control, the manipulation
of public opinion through education, the media, and so on.

Artificial intelligence represents a radical redefinition of organisational
and cognitive processes of the construction of otherness, the mechanisms
of the state, the symbols that give collective meaning to our society and, in
general, the relationship of the human being with its context. Again, we are
facing a technology capable of transforming our material reality and called to
form new elites and either to deconstruct existing systems of privilege, or to
crystallise them even more. We face, therefore, the challenge of foreseeing
the transformations to come, preparing our communities and defining
frameworks that allow new decision-making processes.

In the specific case of the Al weapon application, we are faced with the
advent of a new dystopian order. The delegation of the ability to kill in a system
of which we are barely able to predict future behaviour and whose reliability
cannot be guaranteed 100% in terms of execution of orders or in compliance
with international law. A delegation of lethal capacities that cannot be justified
from an ethical point of view (neither the efficiency, nor the cost, not even
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the protection of own soldiers), it is a suicide walk towards the abyss that
we will only avoid if we are able to equip ourselves with instruments binding
legal guarantees that human life cannot be stolen by non-human entities.
Certain applications must be restricted while others are strengthened from
the purpose of socialising the technology; to make it accessible to broad layers
of the population in a way that helps to build an open and plural society.

5. WAYS FOR ACTION

As it has already been exposed, artificial intelligence represents a new
phase of the domain of technology over reality, since it can act both digitally
and materially in a way that is unprecedented. This requires a multidisciplinary
approach that allows to evaluate its implications in a holistic way. To do this, it
must begin by paying attention to key aspects such as the information on which
the system has been built and the data that contributed to its development.
In this sense, it is necessary to depart from D. J. Solove’s definition of privacy,
viz., not a preservation of personal interest against the social interest, but the
protection of the individual based on the values of society. He explains, “You
cannot fight for an individual right against the most important social good.
Privacy issues imply a balance of social interests on both sides of the scale”** .
This notion of privacy and protection of the personal implies a property of the
data on the part of the subject that, in case of being transferred, must be done
through an explicit consent. Thus, those civilian companies that collaborate in
military projects must inform their users if their data has been used in any way
in the development of algorithms that may have military use. Explicit consent
must be requested even if it is derived technologies that no longer include the
original data sets. This measure could be effective to reduce the incentives that
these companies may have to make their technology available for military use.

Another issue that needs attention is the new military escalation that
weapons systems can produce, very similar to the one that at the time
caused the atomic bomb. This did not lead humanity to its end, thanks to the
mechanism of mutual nuclear deterrence, but nothing guarantees that this
mechanism will work again with the AWS.

Those giants, who provide the LAWS with artificial intelligence with the
necessary data to feed their metacognition, do so that they may end up having
the most lethal discretionary decisions in their hands. As The Economist has
pointed out, “the most valuable resource in the world is no longer oil, but
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data”, and administrative law must act to prevent these monopolistic threats
to security and privacy.

Consequently, and considering the last report of the International Human
Rights Watch (HRW) and Harvard Law School entitled “Heed the Call: a Moral
and Legal Imperative to Ban Killer Robots” of August 2018, it is urgent to carry
out simultaneous actions of control and regulation of this type of weapons,
such as:

- Clearly define the concept of a completely autonomous lethal system;

- Reiterate the general principle that all weapons systems must respect
international humanitarian law, the principle of distinction and proportionality,
and always with sufficient human control;

- Signing of international agreements on arms control and prohibition of
research and development of such systems, as was done with the proliferation
of nuclear or chemical weapons;

- Signing of international agreements to verify non-experimentation
with weapons with total lethal autonomy;

- Signing of international conventions on the compatibility with
international humanitarian law of the development or acquisition of
autonomous weapons with human control, in compliance with Article 36 of
Additional Protocol | of the Geneva Conventions;'%

- Approval of state laws to restrict such experimentation and innovation
in private centres on these issues under administrative and criminal sanctions;

- Approval of state laws to establish the obligation to have inspectors
and compliance delegates in the centres of experimentation and innovation
of artificial intelligence.

- Promote multidisciplinary Al research; and

- Promote a general code of ethics For Al.
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Mobility of people is maybe one of the most relevant characteristics of the
today’s society. This mobility faces two important rights: mobility and public
security. This contribution exposes how the EU resolves this dichotomy, and
which tools the EU institutions use with the aim to balancing EU competences
and Member States competences, and EU citizens’ rights and guarantee of the
protection of the society from the State Members.
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1. INTRODUCTION

One of the most important rights recognized by the EU legal order is the
freedom of mobility. This topic has had an important evolution since the EEC
was created. Probably the most important change has been to move from
mobility linked to an economic activity to mobility as a right by itself, and not
necessarily connected with economic activities.

In this evolution EU institutions have played an important role, but the
most important institution in this evolution has been the Court of Justice
of the European Union (CJEU). Their decisions and jurisprudence have
contributed and are still contributing to develop the right of mobility and to
point EU Member States authorities how they have to apply and to interpret
the EU legislation in order to guarantee the rights of beneficiaries, and the
fundamental interest of national societies.

To achieve these goals (mobility and respect of the public values and calm
and physical security of the population) EU has introduced two elements:
protection of the mobility but, at the same time, to establish some restrictions
to this mobility. But, what element is the most important? Rightly from my
point of view, the CJEU has opted to strength the right of mobility, and imposing
restrictive interpretations for limiting this right. This jurisprudence, that is very

*  Professor, Doctor of Law. Director of Institute of European Studies, Autonomous University of

Barcelona.
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important for this research, has offered relevant guidelines to the national
authorities in order to implement this balance between mobility and security.

2. THE FREE MOVEMENT OF PERSONS IN THE EU

The mobility of people constitutes one of the most important rights
guaranteed by the European Union and that regulates both the original right
and the right derived from the EU. In reality it is probably the right that best
constitutes the essence of the European Union, that of a common space for all
people. Butatthe sametimeitisalsoarightthat can create adouble feeling: that
of belonging to a common project and contributing to a stronger consolidation
of a stronger European Union; but also, in certain sectors and groups it
generates reluctance and a growing need for greater local protectionism. The
idea of rejection, then, is also not strange in the European Union®. Likewise, it
is not an absolute right, but is subject to conditions and limitations set forth in
the original law and subsequently developed in the derived law.

This right of mobility is essentially recognized to the Member States
nationals as one of the rights derived from the EU citizenship. The CJEU
recognizes this right to the EU citizens as an own right, while their national
relatives of third countries (not Member States) have recognized this
right as a derived right?. Taking into account this interpretation, citizenship
becomes a fundamental element in the construction of the EU, and as
indicated by the jurisprudence of the CJEU Union citizenship is destined to
be the fundamental status of nationals of the Member States, enabling those
who find themselves in the same situation to enjoy the same treatment in

1 Inpart this rejection is one of the causes that has given rise to Brexit. A good part of those who
demonstrated in favor of leaving the European Union used European mobility and immigration as
causes that justified this exit since they were damaging British interests. Henderson A., Jeffery Ch.,
Wincott D., Wyn J. R., How Brexit was made in England, British Journal of Politics & International
Relations 19 (4), 2017, 613-646. Parker O., Critical political economy, free movement and
Brexit: beyond the progressive’s dilemma. British Journal of Politics & International Relations
19 (3), 2017, 479-496. Particularly interesting in the latter case is the analysis - citing other
authors - between free movement, the principle of equality and non-discrimination based on
nationality and potential limitation of local social rights. Quoting Hopner and Schafer writes
they suggest that there is a risk that the free movement of persons and an associated right of
non-discrimination — including with respect to accessing public services and welfare — makes the
EU more human but also at least contributes to making it less social.

2 Case C-87/12, Kreshnik Ymeraga and others v. Ministre de I'lEmploi, du Travail et de I'lmmigration
of May 8t 2013. In this case, like in a other important number of decisions, the CJEU established
that any rights conferred on third-country nationals by the Treaty provisions on Union citizenship
are not autonomous rights of those nationals but rights derived from the exercise of freedom of
movement by a Union citizen.
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law irrespective of their nationality, subject to such exceptions as are expressly
provided for. This citizenship will be the basis for the enjoyment of the rights
that are inherent to it and that the Treaty of Functioning of the EU (TFEU) itself
recognizes in articles 18 to 24.

2.1. CITIZENSHIP AND FREE MOVEMENT OF PERSONS

The right of free movement is recognized in different norms and provisions
of both original law and derivative law. It is worth noting the recognition of this
right in the Charter of Fundamental Rights of the European Union, in which
article 45 recognizes the right to free movement and residence to citizens of
the Union. This has been admitted by the CJEU in the Taous Lassal case in
which it has been established that it must be observed that citizenship of the
Union confers on each citizen a primary and individual right to move and reside
freely within the territory of the Member States, subject to the limitations and
restrictions laid down by the Treaty on the functioning of the European Union
and the measures adopted for their implementation, freedom of movement
for persons being, moreover, one of the fundamental freedoms of the internal
market, which was also reaffirmed in Article 45 of the Charter of Fundamental
Rights of the European Union®. However, this right is not intended exclusively
for nationals of the EU Member States, and can also be applied to third-
country nationals when the legally established requirements meet®.

Alongside this provision of the Charter, there are numerous articles of
original Law that configure and regulate the right of free movement. In this
context, it is worth mentioning Article 3.2 of the Treaty on European Union
(TEU), Article 18 of the Treaty on the Functioning of the European Union

3 Case C-22/18, TopFit eV & Daniele Biffi v. Deutscher Leichtathletikverband e v., June 13% 2019.
This principle considering Union Citizenship as fundamental status of nationals of the Member
States have been introduced by the Court of Justice of the European Union in the Grcelczyk
case of September 20" 2001 Case C-184/99. From then, this principle has been repeated and
confirmed by the CJEU in all of the cases related to this subject. Nevertheless, the first case to
take into account in the field of European citizenship is Martinez Sala case from 12" May 1998
C-85/96 where the Court extended the incipient citizenship reasoning to a situation which did
not involve an economic element of any tipe. Tryfonidou A., The impact of union citizenship on
the EU’s market freedoms, Hart Publisihing, Oxford, 2016, 32.

4 Case C-162/09, Secretary of State for Work and Pensions & Taous Lassal v. Child Poverty Action
Group of October 7t 2010.

5 Art. 45 of the Charter of Fundamental Rights of the European Union (2016/C 202/02) Freedom
of movement and of residence 1. Every citizen of the Union has the right to move and reside
freely within the territory of the Member States. 2. Freedom of movement and residence may
be granted, in accordance with the Treaties, to nationals of third countries legally resident in the
territory of a Member State.
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(TFEU); Articles 20 and following also of the TFEU; Titles IV and V of the same
Treaty; or Protocols 21 to 23 of the Treaty. All these provisions guarantee the
right of free movement of citizens of the European Union (corresponding to
nationals of the Member States of the European Union®), and guarantee them
the right to move and reside freely in the territory of the Member States, with
the benefit of the principle of non-discrimination based on nationality.

Therefore, the free movement of people becomes a fundamental element
in the creation and development of the Internal Market, disconnected from
the realization of economic activities as it had been happening before the
Maastricht Treaty of 1990 and from which the status is incorporated of
European citizenship’. This right of freedom of movement includes both the
right for citizens of the EU to enter a Member State other than the one of
origin and the right to leave the State of origin®. It is ultimately configured
as an essential element for the consolidation of the European Union as a
space for close cooperation between the peoples that configure it in order to
improve the well-being of its citizens®.

This free movement is developed in the secondary law from Directive
2004/38 of April 29, 2004%. The purpose of this Directive is to facilitate the

6 As the CJEU argued in Micheletti case, under international law, it is for each Member State,
having due regard to Community law, to lay down the conditions for the acquisition and loss
of nationality. According to this interpretation, the EU citizenship doesn’t substitutes the
nationality given by the State members, they have the exclusive competence in this field. Case
C-369/90, Mario Vicente Micheletti and others v. Delegacidn del Gobierno en Cantabria of 7th
July 1992. This exclusivity also concerns the right of States to establish possible ways to lose the
nationality, even though this loss implies to lose the condition and the benefits of the European
Citizenship. Case C-221/17 M.G. Tjebbes and G.J.M. Kopopmann v. Minister van Buitenlandse
Zaken, of March 12t 2019, or Case C-135/08, Rottmann v. Fresitaat Bayern, of March 2" 2010.

7 About this evolution vid. O’leary S., The Evolving Concept of Community Citizenship: From the
Free movement of persons to Union citizenship, Kluver Law International, The Hague, 1996;
Tryfonidou A., The impact of union citizenship on the EU’s market freedoms, Hart Publisihing,
Oxford 2016. This author writes Union citizenship has, indeed, granted to Member State
nationals rights which are over and beyond those which they were entitled under EEC law before
the introduction and judicial development of this status.

8 Case C-430/10, Hristo Gaydarov v. Direktor na Glavna direktsia ‘Ohranitelna politsia’ pri
Ministerstvo na vatreshnite raboti, of November 17" 2011, paragraph 25. The CJEU remembers
that: As the Court has already had occasion to state, the fundamental freedoms guaranteed by
the EC Treaty would be rendered meaningless if the Member State of origin could, without valid
justification, prohibit its own nationals from leaving its territory in order to enter the territory of
another Member State (see Jipa, paragraph 18).

9 Art. 3.1 of the Treaty on European Union: The Union’s aim is to promote peace, its values and
the well-being of its peoples.

10 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right
of citizens of the Union and their family members to move and reside freely within the territory
of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/
EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC
and 93/96/EEC. Official Journal of European Union L158 of April 30t 2004.
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exercise of the primary and individual right to move and reside freely within
the territory of the Member States, which is conferred directly on citizens of
the Union by Article 21.1 TFEU. In order to achieve this goal, the Directive
essentially regulates the beneficiaries of mobility (nationals of the member
states but the right of residence to some relatives of the nationals is also
recognized, even if they are third-country nationals!?), the rights, conditions
and limits to residence®, and it is only applicable in situations where intra-
community mobility has occurred 4, discarding from its application the
situations in which this mobility has not occurred.

11 Case C-89/17, Secretary of State for the Home Department v. Rozanne Banger of July 121" 2918, 21.

12 The memorandum of the Directive justifies to include family members in its scope because the
right of all Union citizens to move and reside freely within the territory of the Member States
should, if it is to be exercised under objective conditions of freedom and dignity, be also granted
to their family members, irrespective of nationality. There is an important number of cases of
the Court of Justice of the EU confirming this principle. One of the most recent cases is the Case
C-673/16 Relu Adrian Coman and others v. Inspectoratul General pentru Imigrari, of June 5"
2018. This case is important because the Court has applied for the first time this principle in a
marriage between persons of the same sex. According to the Court of Justice: In the light of all
the foregoing considerations, the answer to the first question is that, in a situation in which a
Union citizen has made use of his freedom of movement by moving to and taking up genuine
residence, in accordance with the conditions laid down in Article 7(1) of Directive 2004/38, in
a Member State other than that of which he is a national, and, whilst there, has created or
strengthened a family life with a third-country national of the same sex to whom he is joined by
a marriage lawfully concluded in the host Member State, Article 21(1) TFEU must be interpreted
as precluding the competent authorities of the Member State of which the Union citizen is a
national from refusing to grant that third-country national a right of residence in the territory
of that Member State on the ground that the law of that Member State does not recognize
marriage between persons of the same sex.

13 According to the jurisprudence of the CIEU the right of citizens of the Union to reside in a
Member State other than that of which they are a national is recognised subject to the limitations
and conditions imposed by the FEU Treaty and by the measures adopted to give it effect
(judgment of 19 October 2004, Zhu and Chen, C-200/02, EU:C:2004:639, paragraph 26). Those
limitations and conditions must be applied in compliance with the limits imposed by EU law and
in accordance with the general principles of EU law, in particular the principle of proportionality
(see to this effect, in particular, judgments of 17 September 2002, Baumbast and R, C-413/99,
EU:C:2002:493, paragraph 91, and of 19 October 2004, Zhu and Chen, C-200/02, EU:C:2004:639,
paragraph 32).

14 Many cases have argued that the rights of the Directive are only applicable when the relationship
is not “local”. According to the Court of Justice, in a large number of decisions, it must be borne
in mind that the Treaty rules governing freedom of movement for persons and the measures
adopted to implement them cannot be applied to situations which have no factor linking them
with any of the situations governed by European Union law and which are confined in all
relevant respects within a single Member State (see, to that effect, Case C-212/06 Government
of the French Community and Walloon Government [2008] ECR 1-1683, paragraph 33; Metock
and Others, paragraph 77 and, McCarthy, paragraph 45). Case C-256/11, Murat Dereci and
others v.Bundesministerium fiir Inneres, of November 15 2011.
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However, we must not forget that mobility is only one of the rights derived
from European citizenship. And this reflection has been important in the
jurisprudence of the CJEU. As stated by the CJEU, non-mobility or strict non-
compliance with the requirements established in the Directive only implies
the non-applicability of these regulations. But it should not mean that all
situations excluded from such regulations should be considered purely internal
situations. Such interpretation could mean that people who hold European
citizenship are unable to exercise the rights derived from this citizenship and,
therefore, unprotected from their rights. This has been stated by the CJEU in
a large number of decisions® in which it has decided to apply Article 21 of
the TFEU to guarantee the exercise of the rights derived from citizenship to
people who have not made free movement, but who otherwise would have
been forced to leave the EU territory. According to the CJEU, in these cases the
conditions under which that derived right of residence may be granted should
not, in principle, be stricter than those provided for by Directive 2004/38 for
the grant of such a right of residence to a third-country national who is a family
member of a Union citizen in a case where that citizen has exercised his right of
freedom of movement by becoming established in a Member State other than
that of which he is a national®.

Therefore, the free movement of people and the right of residence that
are generated around the condition of European citizenship are articulated as
basic rights in the construction of the Internal Market and in the consolidation
of the objectives of the European Union. In this area, the interpretation of the
CJEU has been very important and has made it possible to avoid limitations
from restrictive applications by the Member States.

15 Case C-256/11, However, the situation of a Union citizen who, like each of the citizens who are
family members of the applicants in the main proceedings, has not made use of the right to
freedom of movement cannot, for that reason alone, be assimilated to a purely internal situation
(see Case C-403/03 Schempp [2005] ECR 1-6421, paragraph 22, and McCarthy, paragraph
46). Case C-34/09 Gerardo Ruiz Zambrano v. Office National de 'Emploi of March 8" 2011.
Accordingly, the answer to the questions referred is that Article 20 TFEU is to be interpreted as
meaning that it precludes a Member State from refusing a third country national upon whom
his minor children, who are European Union citizens, are dependent, a right of residence in the
Member State of residence and nationality of those children, and from refusing to grant a work
permit to that third country national, in so far as such decisions deprive those children of the
genuine enjoyment of the substance of the rights attaching to the status of European Union
citizen.Other cases that could be taken into account are, e.g., Case C-165/14, Alfredo Renddn,
of September 13t 2016, or Case C-200/02, Zhu and Chen of October 19t 2004.

16 Case C-89/17, Secretary of State for the Home Department v. Rozanne Banger of July 12t 2918, 29.
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2.2. THIRD COUNTRY NATIONALS AND MOBILITY IN THE EU

But if the mobility that is articulated around European citizenship is one
of the backbone of the European Union, not only its nationals circulate in
its territory but also third-country nationals. The European Union and the
countries that make it up constitute a space in which, together with nationals,
people who do not benefit from European citizenship move and live together.
And these people also have mobility that the European Union wants to
guarantee?’. At this point, within the scope of the European Union, rules of
different origins (national and European) coexist with a different objective.
There are more generic norms, such as those derived from the Schengen
area, and more specific norms that regulate more particularly some aspects
of immigration. In the next sections attention will be paid to these situations
related to the mobility of third-country nationals in the European Union.

2.2.1. ENTRY AND CIRCULATION OF THIRD-COUNTRY
NATIONALS IN THE SCHENGEN AREA

The Schengen area, which does not affect all the Member States of the
European Union®® and that also includes countries that are not members of
the Union ™. It is articulated around two principles: the abolition of internal
borders by the States that are part of that space, and the creation of a common
external border. This means that any person, regardless of nationality and
origin, once the requirements for the entry into the territory of a State that is
part of that space have been fulfilled, may circulate and move to the territory
of the other Schengen States without undergoing controls additional®®. And
the States parties must refrain from carrying out any control activity that
may qualify as border inspection or equivalent?!, nor impose this control on

17 The adoption of measures under Article 77(2)(e) of the Treaty on the Functioning of the European
Union (TFEU), with a view to ensuring the absence of any controls on persons crossing internal
borders, forms part of the Union’s objective of establishing an area without internal frontiers in
which the free movement of persons is ensured, as set out in Article 26(2) TFEU. Point 2™ of the
Memorandum of the Regulation (EU) 2016/399 of the European Parliament and of the Council
of 9 March 2016 on a Union Code on the rules governing the movement of persons across
borders (Schengen Borders Code)

18 The EU countries no members of the Schenghen space are: Bulgaria, Cyprus, Croatia, Ireland,
United Kingdom and Rumania.

19 Iceland, Liechtenstein, Norway and Switzerland.

20 Respecto al inicio, evolucién y miembros del espacio Schenghen vid. Olesti R. A., El espacio
Schengeny la reinstauracion de los controles en las fronteras interiores de los Estados miembros
de la Unién Europea. Revista d’Estudis Autonomics i Federals, Vol. 15, 2012, 44-84.

21 Cases C-188/10 and 189/10, Aziz Melik, and Selim Abdeli, of June 22" 2010. In these cases, the
Court of Justice of the European Union decided that: Article 67(2) TFEU, and Articles 20 and 21
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third parties?2. This situation does not imply a waiver of the exercise of their
powers to ensure security and public order in their territory. The CJIEU, in the
aforementioned sentences, has recognized the competence of the States
parties so that their security agents can carry out identity checks in areas close
to the borders, provided that this control does not have an effect equivalent to
border checks. Likewise, the Court itself has also recognized that third-country
nationals who have entered illegally through the external border of a country
in the Schenghen area, when they cross the internal borders, are also in an
irregular situation in the country they have accessed. But in the country of
access, border crossing regulations and sanctions can no longer be applied
because their external borders have not been used for access to the Schengen
area®.

This is based on two essential aspects: a strengthening of a common
external border, and a mutual trust by States to border controls carried out
by the authorities of another Member State. These two elements allow the
relaxation of the internal borders and facilitate the movement of people in
these areas.

As for the legal basis of this space, it is currently communed and
incorporated into the TFEU through articles 4, 67.2 and 77. There is also a
significant number of rules of derived law that have an impact on the crossing

of Regulation No 562/2006, preclude national legislation which grants to the police authorities
of the Member State in question the power to check, solely within an area of 20 kilometers from
the land border of that State with States party to the CISA, the identity of any person, irrespective
of his behaviour and of specific circumstances giving rise to a risk of breach of public order, in
order to ascertain whether the obligations laid down by law to hold, carry and produce papers
and documents are fulfilled, where that legislation does not provide the necessary framework
for that power to guarantee that its practical exercise cannot have an effect equivalent to border
checks.

22 Cases 412/17 and 474/17, Bundesrepublik Deutschland v. Tourin Tours und Travel GmbH,
of December 13* 2018. According to the Court of Justice Article 67(2) TFEU and Article 21
of Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March
2006 establishing a Community Code on the rules governing the movement of persons across
borders (Schengen Borders Code), as amended by Regulation (EU) No 610/2013 of the European
Parliament and of the Council of 26 June 2013, must be interpreted to the effect that they
preclude legislation of a Member State, such as that at issue in the main proceedings, which
requires every coach transport undertaking providing a regular cross-border service within
the Schengen area to the territory of that Member State to check the passports and residence
permits of passengers before they cross an internal border in order to prevent the transport of
third-country nationals not in possession of those travel documents to the national territory, and
which allows, for the purposes of complying with that obligation to carry out checks, the police
authorities to issue orders prohibiting such transport, accompanied by a threat of a recurring
fine, against transport undertakings which have been found to have conveyed to that territory
third-country nationals who were not in possession of the requisite travel documents.

23 Case C-444/17, Prefet des Pyrénées-Orientales v Abdelaziz Arib, of March 19th 2019.
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of borders that affect both common visa policy?* as at the border crossing.
In this last aspect, the Regulation establishing the Union Code governing the
movement of persons across borders is especially important %, applicable to
any person crossing the internal or external borders of Member States (art. 3
of the Regulation).

2.2.2. THE EU LEGAL SYSTEM AND IMMIGRATION: DIFFERENT
SITUATIONS AND DIFFERENT REGULATIONS

Immigration regulation in the European Union is a complex issue and
not resolved at the community level. Unlike borders, there is no Union Code
governing the immigration. There are parallel rules of origin of the European
Union and national standards that regulate different aspects, and therefore
there are rules of different origin that regulate different aspects of the same
issue. Therefore, the immigration regulations of the Member States are
composed of rules of national origin and rules of community origin, depending
on each area.

However, at the European Union level there are rules that affect the
mobility of third-country nationals who are in a Member State. In this sense it
is necessary to distinguish different situations: third-country nationals who are
relatives of citizens of the European Union; third-country nationals residing in
a member state; and third-country nationals in vulnerable situations.

Another group would be those third-country nationals who are in an
irregular situation, but are not subject to analysis on these pages.

The first group is constituted by persons who have not the status of the EU
citizenship but have strength relationship with EU citizens?®. From the mobility

24 In this field it is important to consider three EU regulations: Council Regulation (EC) No 539/2001
of 15 March 2001 listing the third countries whose nationals must be in possession of visas when
crossing the external borders and those whose nationals are exempt from that requirement DO
L 81 de 21.3.2001, 1/7 and their amendments; Regulation (EC) No 767/2008 of the European
Parliament and of the Council of 9 July 2008 concerning the Visa Information System (VIS)
and the exchange of data between Member States on short-stay visas (VIS Regulation) DO L
218 de 13.8.2008, 60/81; and Regulation (EC) No 810/2009 of the European Parliament and of
the Council of 13 July 2009 establishing a Community Code on Visas (Visa Code) DO L 243 de
15.9.2009, 1/58.

25 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders
Code) DO L 77 de 23.3.2016, 1/52.

26 Inthe Case C-40/11, Yoshikazu lida, of November 8" 2012 the Court of Justice remembered that
not all third-country nationals derive rights of entry into and residence in a Member State from
Directive 2004/38, but only those who are a ‘family member’ within the meaning of Article 2(2)
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point of view, these persons have the right to benefit of the same privileges
than the EU citizens have. Even though for them the rights arising from this
directive are not autonomous rights, they enjoy of these rights as a derived
rights?’. In these cases the Directive 2004/38 on the right of citizens of the
Union and their family members to move and reside freely within the territory
of the Member States is applicable, and these third countries nationals have
right to install themselves in the same State of the EU citizen?®. The Court of
Justice, in an important number of cases has recognized this right, including
the right to return to the Member State of the nationality after having enjoyed
EU mobility*, or the right for nationals of a non-Member State to maintain

27

28

29

of that directive of a Union citizen who has exercised his right of freedom of movement by
becoming established in a Member State other than the Member State of which he is a national.
In a recently case, C-129/18, SM v. Entry Clearance Officer, UK Visa Section, of March 26"
2019, the CJEU said The concept of a ‘direct descendant’ of a citizen of the Union referred to in
Article 2(2)(c) of Directive 2004/38/EC of the European Parliament and of the Council of 29 April
2004 on the right of citizens of the Union and their family members to move and reside freely
within the territory of the Member States, amending Regulation (EEC) No 1612/68 and repealing
Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/
EEC, 90/365/EEC and 93/96/EEC must be interpreted as not including a child who has been placed
in the permanent legal guardianship of a citizen of the Union under the Algerian kafala system,
because that placement does not create any parent-child relationship between them.

Op. cit. Case C-165/14, Alfredo Renddn, of September 13* 2016. “..it should be noted at the
outset that any rights which are granted to third-country nationals by provisions of EU law
on citizenship of the Union are not autonomous rights of those nationals, but rights derived
from the exercise of freedom of movement and residence by a Union citizen (see, to this effect,
judgments of 8 May 2013, Ymeraga and Others, C-87/12, EU:C:2013:291, paragraph 35;
of 10 October 2013, Alokpa and Moudoulou, C-86/12, EU:C:2013:645, paragraph 22; and of
12 March 2014, O. and B., C-456/12, EU:C:2014:135, paragraph 36 and the case-law cited).
Thus, a derived right of residence of a third-country national exists, in principle, only when it is
necessary in order to ensure that a Union citizen can exercise effectively his rights to move and
reside freely in the European Union” (36).

Case C-40/11, Yoshikazu lida, of November 8" 2012, 64, the right of a third-country national
who is a family member of a Union citizen who has exercised his right of freedom of movement
to install himself with that Union citizen pursuant to Directive 2004/38 can be relied on only
in the host Member State in which that citizen resides (see, to that effect, in relation to the
similar provisions of the instruments of European Union law prior to Directive 2004/38, Case
C-291/05 Eind [2007] ECR 1-10719, paragraph 24).

Cases C-370/90 the Queen and Appeal Tribunal and Surinder Singh of July 7t 1992; C-109/01
Secretary of State for the Home Department v. Hacene Akrich of September 23 2003; C-456/12
0. v. Minister voor Immigratie, Integratie en Asiel of March 12 2014; Case C-89/17, Secretary
of State for the Home Department v. Rozanne Banger of July 12t" 2918. The principle applied in
these cases is that when a national of a member State, after having exercised the right of mobility
wants to return to her/his State of origin, cannot be subjected in a less favorable conditions
than the conditions imposed for the mobility to another Member State. This situation would
demotivate this national to use her/his right of free movement. She/he would in particular be
deterred from so doing if her/his spouse and children were not also permitted to enter and
reside in the territory of origin under conditions at least equivalent to those granted them by
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their right of residence after divorcing of an EU citizen and this citizen returns
to her/his national State®. Nevertheless, in many decisions the CJEU has
given legal alternatives permitting nationals of third countries to enter or to
remain in a Member State applying art. 215 of the TFEU*! or the Charter of
Fundamental Rights of the European Union3?

30

31

32

Community law in the territory of another Member State (19 C-370/90). It is also important to
take into account that case C-456/12 has changed the jurisprudence of the CJEU in the Akrich
case: It is true that the Court held in paragraphs 50 and 51 of Akrich that, in order to benefit from
the rights provided for in Article 10 of Regulation No 1612/68, the national of a non-member
country who is the spouse of a Union citizen must be lawfully resident in a Member State when he
moves to another Member State to which the citizen of the Union is migrating or has migrated.
However, that conclusion must be reconsidered. The benefit of such rights cannot depend on
the prior lawful residence of such a spouse in another Member State (see, to that effect, MRAX,
paragraph 59, and Case C-157/03 Commission v Spain, paragraph 28).

Case C-218/14, Kuldip Singh and others v. Minister for Justice and Equality of July 16" 2015. A
third-country national, divorced from a Union citizen, whose marriage lasted for at least three
years before the commencement of divorce proceedings, including at least one year in the host
Member State, cannot retain a right of residence in that Member State on the basis of that
provision where the commencement of the divorce proceedings is preceded by the departure
from that Member State of the spouse who is a Union citizen.

Vid. A.e. Case C-165/16, Toukik Lounes v. Secretary of State for the Home Department, of
November 14 2017 where the CJEU has remembered that: It should be recalled that the Court
has already acknowledged, in certain cases, that third-country nationals, family members of
a Union citizen, who were not eligible, on the basis of Directive 2004/38, for a derived right of
residence in the Member State of which that citizen is a national could, however, be accorded
such a right on the basis of Article 21(1) TFEU (see, to that effect, judgments of 12 March
2014, O. and B., C-456/12, EU:C:2014:135, paragraphs 44 to 50, and of 10 May 2017, Chavez-
Vilchez and Others, C-133/15, EU:C:2017:354, paragraph 54). However, like Directive 2004/38,
Article 21(1) TFEU does not confer any autonomous right of residence on a third-country
national; rather it confers only a right derived from the rights enjoyed by the Union citizen
concerned (judgments of 8 November 2012, lida, C-40/11, EU: C: 2012:691, paragraphs 66 and
67, and of 12 March 2014, O. and B., C-456/12, EU: C:2014:135, paragraph 36). Thus, a derived
right of residence of a third-country national who is a family member of a Union citizen exists,
in principle, only when it is necessary in order to ensure that the Union citizen can exercise his
freedom of movement effectively. The purpose and justification of a derived right of residence
are therefore based on the fact that a refusal to allow such a right would be such as to interfere,
in particular, with that freedom and with the exercise and the effectiveness of the rights
which Article 21(1) TFEU affords the Union citizen concerned (see, to that effect, judgments of
8 November 2012, lida, C-40/11, EU:C:2012:691, paragraph 68; of 12 March 2014, O. and B.,
C-456/12, EU:C:2014:135, paragraph 45; and of 13 September 2016, Rendon Marin, C-165/14,
EU:C:2016:675, paragraphs 36 and 73). 46-48.

C-129/18, SM v. Entry Clearance Officer, UK Visa Section, of March 26" 2019 where the CJEU,
in a Kafala legal relationship has said: However, it is for the competent national authorities
to facilitate the entry and residence of such a child as one of the other family members of a
citizen of the Union pursuant to Article 3(2)(a) of that directive, read in the light of Article 7 and
Article 24(2) of the Charter of Fundamental Rights of the European Union, by carrying out a
balanced and reasonable assessment of all the current and relevant circumstances of the case
which takes account of the various interests in play and, in particular, of the best interests of the
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The second group is composed by third countries nationals installed in
a Member State as a regular migrants. Even though for these cases EU has
not developed a specific code for it, and the EU rules don’t foresee all the
aspects relating all the immigration legal aspects, there is some important
EU legality that it is important to take into account. In this field it is possible
to distinguish three groups of EU legislation: legislation introducing rights
for third countries nationals®?; legislation on access and residence of third
countries nationals®*, and legislation concerning more administrative aspects
of immigration®. From the legal perspective, in all of these cases, EU tries to
offer a uniform solution for these aspects of immigration, and the guarantee
of the uniform interpretation provided by the CJEU. But with these rules,
EU also pays attention to establish some common rights specific for the
nationals of third countries legally installed in the EU¢in order to promote

child concerned. In the event that it is established, following that assessment, that the child and
its guardian, who is a citizen of the Union, are called to lead a genuine family life and that that
child is dependent on its guardian, the requirements relating to the fundamental right to respect
for family life, combined with the obligation to take account of the best interests of the child,
demand, in principle, that that child be granted a right of entry and residence in order to enable
it to live with its guardian in his or her host Member State.

33 Council Directive 2003/86, of 22 September 2002, on the right of family reunification, OJ L 251 of
3.10.2003, 12/18; Council Directive 2003/109/EC of 25 November 2003 concerning the status of
third-country nationals who are long-term residents OJ L 16 de 23.1.200444/53; Council Directive
2009/50/EC of 25 May 2009 on the conditions of entry and residence of third-country nationals
for the purposes of highly qualified employment OJ L 155 de 18.6.2009, 17/29; Directive (EU)
2016/801 of the European Parliament and of the Council of 11 May 2016 on the conditions of
entry and residence of third-country nationals for the purposes of research, studies, training,
voluntary service, pupil exchange schemes or educational projects and au pairing OJ L 132 de
21.5.2016, 21/57.

34 Directive 2014/36/EU of the European Parliament and of the Council of 26 February 2014 on
the conditions of entry and stay of third-country nationals for the purpose of employment as
seasonal workers OJ L 94 de 28.3.2014, p. 375/390; Directive 2014/66/EU of the European
Parliament and of the Council of 15 May 2014 on the conditions of entry and residence of third-
country nationals in the framework of an intracorporate transfer OJ L 157 de 27.5.2014, p. 1/22

35 Council Regulation (EC) No 1030/2002 of 13 June 2002 laying down a uniform format for
residence permits for third-country nationals, OJ L 157 de 15.6.2002, p. 1/7; Directive 2011/98/
EU of the European Parliament and of the Council of 13 December 2011 on a single application
procedure for a single permit for third-country nationals to reside and work in the territory of
a Member State and on a common set of rights for third-country workers legally residing in a
Member State, OJ L 343 de 23.12.2011, p. 1/9. This Directive, in the article 11 recognizes the
right of mobility for third countries nationals Third-country nationals who are in possession of
a valid travel document and a single permit issued by a Member State applying the Schengen
acquis in full, should be allowed to enter into and move freely within the territory of the Member
States applying the Schengen acquis in full, for a period up to three months in any six-month
period (point 28 of the memorandum of the Directive)

36 A.e.inthe Case C-257/17, C and A v. Sttaatssecretaris van Veiligheid en Justititie of November 7t
2018 the CJEU argued that /t should be noted, first, that Article 2(c) Directive 2003/86 states that
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the integration of these persons, and the economic and social cohesion in
the EU space®’.

Finally, the third group of third countries nationals is constituted by
nationals of third countries in the EU in vulnerable position. To prevent these
cases® and to protect victims* EU institutions have also accorded some
legal dispositions. Even though these directives don’t permit mobility for
third countries nationals their rules recognize the right of victims to obtain a
residence card.

3. PUBLIC POLICY, SECURITY AND MOBILITY: LIMITS TO THE FREE
MOVEMENT OF PEOPLE IN THE EUROPEAN UNION

In the precedent pages the right of mobility into the EU among the member
States has been presented as one of the pillars of the EU and one of the basis of
the Internal Market. But this right it’s also an important tool to consolidate the EU
cohesion. Nevertheless, the right of mobility is not absolute. There are limits, and
primary and secondary EU law introduce some possibilities to restrict the exercise
of this right®. These possibilities are public order, public security and public safety.

the term ‘sponsor’ necessarily refers to a third country national and, second, that Article 3(3) of that
directive provides that the directive is not to apply to members of the family of a Union citizen. The
EU legislature did not therefore intend the directive to apply to a third country national family
member of an EU citizen who has not exercised his right of free movement, such as the applicants in
the main proceedings, as indeed corroborated by the travaux préparatoires for Directive 2003/86.

37 Council Directive 2003/86, of 22 September 2002, on the right of family reunification, OJ L 251 of
3.10.2003, p. 12/18. Vid also Communication from the commission to the European Parliament
and the Council on guidance for application of Directive 2003/86/EC on the right to family
reunification Brussels, 3.4.2014 COM(2014) 210 final. Directive 2009/50 on the conditions of
entry and residence of third-country nationals for the purposes of highly qualified employment
has some special rules for family reunification (art. 15).

38 Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorized
entry, transit and residence, OJ L 328, 5.12.2002, 17-18; Directive 2011/36/EU of the European
Parliament and of the Council of 5 April 2011 on preventing and combating trafficking in human
beings and protecting its victims, and replacing Council Framework Decision 2002/629/JHA.

39 Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country
nationals who are victims of trafficking in human beings or who have been the subject of an
action to facilitate illegal immigration, who cooperate with the competent authorities, OJ L 261,
6.8.2004, 19-23.

40 In the Case C-191/16, Romano Pisciotti v. Bundesrepublik Deutschland of April 10t 2018 the
CJEU has admitted that measures which restrict a fundamental freedom, such as that laid down
in Article 21 TFEU, may be justified by objective considerations only if they are necessary for
the protection of the interests which they are intended to secure and only in so far as those
objectives cannot be attained by less restrictive measures (judgments of 12 May 2011, Runevic-
Vardyn and Wardyn, C-391/09, EU:C:2011:291, paragraph 88 and the case-law cited, and of
6 September 2016, Petruhhin, C-182/15, EU:C:2016:630, paragraph 38) paragraph 48.
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3.1. THE RIGHT OF FREE MOVEMENT OF PERSONS
IN THE EU AND THE LIMITS TO THIS RIGHT

Directive 2004/38 is the most important EU rule that develops the right
of mobility of EU citizens and some of their family members. But the Directive
not only introduces rights and conditions for all of the direct and indirect
beneficiaries. The Directive introduces also limits to the mobility and to the
residence in another member State. Art. 27 admits the possibility for the
member States to restrict the freedom of movement and residence of Union
citizens and their family members, irrespective of nationality, on grounds of
public policy, public security or public health. The result of applying one of
these exceptions would be the inadmissibility of the persons to which one of
these grounds have been applicable, or their expulsion.

But the Directive introduces some conditions and some limits for applying
the restrictions of art. 27. As a first approach, it is possible to say that when the
EU legislation admits that member States restricts in some cases the freedom
of mobility has always taken into account that we are in front of one of the most
important rights recognized by the EU, and in this case restrictions have to be
restrictively applied and interpreted*. EU introduces special guarantees for
beneficiaries of the Directive that limits are a real exception for an important
right, and States have to apply these exceptions always prioritizing the rights
of the EU citizens. And in this context, Directive introduces that it could be
considered two levels of exceptions: one more general, and another more
specific and more protective for beneficiaries having more integration in the
Member State of residence®. But in both cases conditions and limits imposed

41 Case C-482/01, Georgios Orfanopoulos and others v. Land Baden-Wiirtemberg of April 29 2004,
where regarding the free movement of persones the CJEU has remembered that a particularly
restrictive interpretation of the derogations from that freedom is required by virtue of a person’s
status as a citizen of the Union, paragraph 65.

42 Art. 28.3 of the Directive 2004/38 says An expulsion decision may not be taken against Union
citizens, except if the decision is based on imperative grounds of public security, as defined by
Member States, if they: (a) have resided in the host Member State for the previous 10 years;
or (b) are a minor, except if the expulsion is necessary for the best interests of the child, as
provided for in the United Nations Convention on the Rights of the Child of 20 November 1989.
Concerning this article, the CJEU has established that it thus follows from the wording and the
structure of Article 28 of Directive 2004/38 that the protection against expulsion provided for
in that provision gradually increases in proportion to the degree of integration of the Union
citizen concerned in the host Member State. Article 28(3)(a) of Directive 2004/38 considerably
strengthens their protection against expulsion by providing that such a measure may not be
taken except where the decision is based on ‘imperative grounds of public security, as defined by
Member States’. Cases C-316/16 and 426/16B. v. Laden Baden Wirttemberg, and Secretary of
State for the Home Department v. Franco Vomero, of April 17" 2018, paragraphs 47 and 48. This
10-year period of residence referred to in that provision must, in principle, be continuous and
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by articles 27 and 28 are applicable.

In this area it is important to distinguish two different aspects: the
content of public policy or public security, and the control of the application
of those limits. From the first field, it is important to take into account that the
concepts and the content of public policy and public security vary from a State
to another, and they are not static, they evolve because they are linked to the
social evolution. In this context, States have the competence to delineate
the content and the requirements®® of these legal institutions. But at the
same time, because these restrictions are applied in the EU and affecting one
of the most important rights and freedoms, according to the CJEU, States,
for applying these measures have to take into consideration only the case
(measures on ground of public policy or public security must be taken only
following a case-by-case assessment by the competent national authorities
showing that the personal conduct of the individual concerned)* and at the
same time they must respect some conditions and limits. In this way, for
instance, in the field of public policy the CJEU has repeatedly established

must be calculated by counting back from the date of the decision ordering the expulsion of the
person concerned... The periods of imprisonment cannot be taken into account for the purposes
of granting the enhanced protection provided for in Article 28(3)(a) of Directive 2004/38
and that, in principle, such periods interrupt the continuity of the period of residence for the
purposes of that provision. Nevertheless these periods may be taken into accont by the national
authorities. Case C-400/12, Secretary of State for the Home Department v. M.G. of January 16"
2014, paragraphs 24, 33, 36 and 38.

43 Case C-33/07, Ministerul Administratiei si Internelor v. Gheroghe Jipa, of July 10th 2008, where
de CJUE said: In that respect, the Court has always pointed out that, while Member States
essentially retain the freedom to determine the requirements of public policy and public security
in accordance with their national needs, which can vary from one Member State to another and
from one era to another, the fact still remains that, in the Community context and particularly as
justification for a derogation from the fundamental principle of free movement of persons, those
requirements must be interpreted strictly, so that their scope cannot be determined unilaterally
by each Member State without any control by the Community institutions (paragraph 23). It is
also very relevant Case C-434/10, Peter Aladzhov, of November 17" 2011, where the CJEU has
established that it is also of no relevance that, as stated by the referring court, the Constitution
of the Republic of Bulgaria, as regards justification for restricting the freedom of movement of
Bulgarian citizens, does not rely on grounds of public policy, public security or public health but
adopts, in particular, a ground relating to the protection of the rights and freedoms of other
citizens, on the basis of which the ZBLD was adopted. All that matters is whether the restriction
on the freedom of movement of a Bulgarian national which is imposed in order to secure the
recovery, as in the main proceedings, of a tax liability and which is justified, according to national
law, in the interests of protecting the rights of other citizens, is based on a ground which can be
regarded as within the scope of a ground of public policy, within the meaning of European Union
law (paragraph 33).

44 Case C-331/16 and C-366/16 K. v. Staatssecretaris vor Veiligheid en Justitie and H.F. v. Belgische
Staat, May 2" 2018, paragraph 52.
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that the concept of public policy presupposes, in any event, the existence, in
addition to the perturbation of the social order which any infringement of the
law involves, of a genuine, present and sufficiently serious threat to one of the
fundamental interests of society®. And these perturbation and infringement
have to be based on the personal conduct of the individual concerned and
always respecting the principle of proportionality and the fundamental rights
of the person concerned®® and cannot be applied on considerations of general
prevention?’. Under any circumstances public policy or public security can be
invoked to serve economic ends®.

Ultimately, the CJEU has introduced a balance* between the benefit of
the free movement guaranteed by EU Treaties and secondary law, and the
right of member States to introduce restrictions to this movement in specific
circumstances (public policy, public security or public health). But the CJEU
has also introduced an important element to take into consideration in these
cases. Even though States maintain this competence, because limits have as
a consequence to restring EU freedoms, limits to the general principle and to
the basic rights have to be interpreted restrictively by national authorities. The
core of this idea is to guarantee as much as possible, and in the largest number
of cases, the EU freedom of movement. Only in a very exceptional cases, and
after having check a large number of conditions, national authorities can
apply the limits. Only when one of the fundamental interest of the society is
involved, and after applying the principle of proportionality, it is not possible
to find a less harmful measure®. At the same time, the principle of legal

45 From 1975, in the Rutili Case, the CJEU has argued that national authorities can not apply the
restriction of public policy only from the national perspective, and in a broad sense. Case 36/75,
Roland Rutili v. Minister for the Interior of October 28t 1975, paragraph 28, or more recently
Case C-544/13 Z.Zh. v. Staatssecretaris voor Veiligheid en Justitie of June 11*" 2015, paragraph
60; or Cases C-331/16 and C-366/16 K. v. Staatssecretaris vor Veiligheid en Justitie and H.F. v.
Belgische Staat, May 2" 2018, paragraph 51.

46 Case C-371/08, Nural Ziebell v. Land Baden-Wirttemberg of December 8" 2011, paragraph 82.

47 Case C-202/13, Sean Ambrose McCarthy of December 18" 2014, justifications that are isolated
from the particulars of the case in question or that rely on considerations of general prevention
are not to be accepted (judgments in Jipa, C-33/07, EU:C:2008:396, paragraph 24, and Aladzhov,
C-434/10, EU:C:2011:750, paragraph 42) paragraph 46.

48 Case C-434/10, Peter Aladzhov of November 17th 2011, paragraph 30.

49 Case C-145/09 Land Baden-Wirttemberg v. Panagiotis Tsakouridis, of November 23 2010,
Paragraph 50.

50 Case C-191/16, Romano Pisciotti v. Bundesrepublik Deutschland of April 10t 2018 measures
which restrict a fundamental freedom, such as that laid down in Article 21 TFEU, may be justified
by objective considerations only if they are necessary for the protection of the interests which
they are intended to secure and only in so far as those objectives cannot be attained by less
restrictive measures (judgments of 12 May 2011, Runevi¢-Vardyn and Wardyn, C-391/089,
EU:C:2011:291, paragraph 88 and the case-law cited, and of 6 September 2016, Petruhhin,
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protection and the right of effective judicial remedy®! guarantee to the persons
concerned by these restrictions the right to be informed about the grounds
on which a decision taken is based (they have the right of defence and the
right to an effective legal remedy), and only in exceptional cases, by reasons
of State Security, national authorities can limit this information. But even in
these cases the court with jurisdiction in the Member State concerned must
have at its disposal and apply techniques and rules of procedural law which
accommodate, on the one hand, legitimate State security considerations
regarding the nature and sources of the information taken into account in
the adoption of such a decision and, on the other hand, the need to ensure
sufficient compliance with the person’s procedural rights, such as the right to
be heard and the adversarial principle. To that end, the Member States are
required, first, to provide for effective judicial review both of the existence and
validity of the reasons invoked by the national authority with regard to State
security and of the legality of the decision taken under Article 27 of Directive
2004/38 and, second, to prescribe techniques and rules relating to that review,
as referred to in the preceding paragraph of the present judgment.>?

3.2. SPECIFIC ASPECTS CONCERNING
THE RESTRICTION ON PUBLIC SECURITY

The limit of public security presents some aspects that it is important to
take into account. First aspect is the scope of this concept. If the limit from
public policy has a more internal dimension, and the objective is to protect
some very essential aspects of the society; the limit from public security
presents a double dimension: internal and external dimensions.

According to the jurisprudence of the CJEU, the EU Institution has
always repeated that public security is a concept that® covers both the
internal and external security of a Member State (judgment of 23 November
2010, Tsakouridis, C-145/09, EU:C:2010:708, paragraph 43).

Internal security may be affected by, inter alia, a direct threat to the peace
of mind and physical security of the population of the Member State concerned

C-182/15, EU:C:2016:630, paragraph 38).

51 Case C-430/10, Hristo Gaydarov v. Direktor na Glavna direktsia ‘Ohranitelna politsia’ pri
Ministerstvo na vatreshnite raboti, of November 17t 2011, paragraph 42.

52 Case C-300/11, ZZ v. Secretary of the State for the Home Department, of June 4" 2013,
paragraphs 57 and 58.

53 Joint Cases C-331/16 and 366/16 K. v. Staatssecretarisvan Veiligheid en Justitie and H.F. v.
BelgischeStaat of May 2" 2018, paragraph 42.
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(forexample, inthe case C-348/09 where Spanish authoritiesdecided to expulse
an ltalian national on the ground that he had been sentenced for repeated
offences of child abuse)** the CJEU has considered that the sexual exploitation
of children is one of the areas ... constituting a particularly serious threat to
one of the fundamental interests of society, which might pose a direct threat
to the calm and physical security of the population and thus is capable of being
covered by the concept of ‘imperative grounds of public security’, capable of
justifying an expulsion order under Article 28(3) of Directive 2004/38.

As regards external security, that may be affected by, inter alia, the risk of
a serious disturbance to the foreign relations of that Member State or to the
peaceful coexistence of nations (see, to that effect, judgment of 23 November
2010, Tsakouridis, C-145/09, EU:C:2010:708, paragraph 44).

This double aspect of the public security makes larger the scope of this
limit. Many different situations may be included in its field, and this specific
characteristic may resultin alarge interpretation and in a large number of cases
included in its scope. In this sense, it is very important the interpretation of the
CJEU because the Court has always stressed the importance of the restrictive
interpretation, and specifically in the case of the application of the limit of
public security. In this case it is important to remember that the restriction of
free movement based on public security grounds has a special protection on
art. 28.3 of the Directive 2004/38, it has to be a very strict concept, and it is
only applicable when some strict conditions are met>.

According to different decisions of the CIEU, different activities would be
considered as activities affecting public security. The Court has held that a
threat to the functioning of the institutions and essential public services and
the survival of the population, as well as the risk of a serious disturbance to
foreign relations or to peaceful coexistence of nations, or a risk to military
interests, may affect public security. Activities like trafficking in narcotics as part
of an organised group could also be considered affecting the public security
when they reach a level of intensity that might directly threaten the calm and
physical security of the population as a whole or a large part of it*®. Also, a

54 Case C-193/16 E. v. Subdelegacion del gobierno en Alava, of July 13th 2017.

55 Case C-348/09, P. I. v. Oberbiirgermeisterin der Stadt Remscheid of May 22" 2012. According
to the Court, it follows from the wording and scheme of Article 28(3) of Directive 2004/38 that,
by subjecting all expulsion measures in the cases referred to in that provision to the existence
of ‘imperative grounds’ of public security, a concept which is considerably stricter than that of
‘serious grounds’ within the meaning of Article 28(2), the European Union legislature clearly
intended to limit measures based on Article 28(3) to ‘exceptional circumstances’, paragraph 19

56 Case C-145/09 Land Baden-Wirttemberg v. Panagiotis Tsakouridis, of November 23 2010,

paragraphs 44 and 47.
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conduct that shows the persistence of a disposition hostile to the fundamental
values enshrined in Articles 2 and 3 TEU (crimes against humanity), is, for its
part, capable of constituting a genuine, present and sufficiently serious threat
affecting one of the fundamental interests of society®’. And offences related to
sexual abuses and sexual exploitation of children could also be considered as
constituting a particularly serious threat to one of the fundamental interests
of society, which might pose a direct threat to the calm and physical security
of the population®®.

But in all of these cases the CJEU has restricted the scope of the limit of
public security and has imposed to national authorities of the host Member
State that before to decide the expulsion of an individual it is compulsory to
take into account considerations such as the nature and the seriousness of
the offence committed, how long the individual concerned has resided on its
territory, the period which has passed since the offence was committed and
the conduct of the person concerned during that period, his/her age, state of
health, family and economic situation, social and cultural integration into that
State and the extent of his/her links with the country of origin®.

Consequentially, national authorities cannot impose directly the
restriction from public security infringements, and they cannot to take into
account only the offence or the infringement. It is mandatory to consider the
personal conduct, to assess the integration of the individual, to evaluate if this
subject represents a genuine, present and sufficiently serious threat to one
of the fundamental interests of society, and in all of the cases to respect the
principle of proportionality in order to assess if the sanction (restriction to the
mobility imposed applying the grounds of public security) is proportionate to
the legitimate aim pursued.

As the CJEU has indicated, a balance must be struck more particularly
between the exceptional nature of the threat to public security as a result
of the personal conduct of the person concerned, assessed if necessary at
the time when the expulsion decision is to be made (see, inter alia, Joined
Cases C-482/01 and C-493/01 Orfanopoulos and Oliveri [2004] ECR |-5257,
paragraphs 77 to 79), by reference in particular to the possible penalties and
the sentences imposed, the degree of involvement in the criminal activity,

57 Cases C-331/16 and 366/16 K. v. Staatssecretarisvan Veiligheid en Justitie and H.F. v
BelgischeStaat of May 2" 2018, paragraph 60

58 Case C-348/09, P. I. v. Oberbiirgermeisterin der Stadt Remscheid of May 22" 2012, paragraphs
26 and 28

59 Case C-145/09 Land Baden-Wirttemberg v. Panagiotis Tsakouridis, of November 23 2010,
paragraph 53, and Case C-348/09 P. I. v. Oberblrgermeisterin der Stadt Remscheid of May 22"
2012, paragraph 34.
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and, if appropriate, the risk of reoffending (see, to that effect, inter alia, Case
30/77 Bouchereau [1977] ECR 1999, paragraph 29), on the one hand, and, on
the other hand, the risk of compromising the social rehabilitation of the Union
citizen in the State in which he has become genuinely integrated, which, as the
Advocate General observes in point 95 of his Opinion, is not only in his interest
but also in that of the European Union in general®®.

And in their decisions, national authorities, before to expulse a citizen for
grounds of public security, among the previous other aspects, they also must
consider the evolution of her/his conduct and factual matters which occurred
after the final decision of the competent authorities which may point to
the cessation or the substantial diminution of the present threat which the
conduct of the person concerned constitutes to the requirements of public
policy®.

To sum it up, in order to apply the exception of public security and to limit
by this way the free movement of persons in the EU, national authorities must
consider an important number of conditions. The conduct itself considered, or
a previous criminal conviction, are not enough to justify the refusal of a non-
national EU citizen, or her/his expulsion, and the limit to her/his mobility. This
principle is very important in the EU context, because all of the conditions
included in the EU primary and secondary law and interpreted by the CJEU
underline the importance of free movement of persons in the EU and seek to
prioritize mobility and citizenship rights, and to avoid large applications from
national authorities devoted to restring these rights. The jurisprudence in this
area of the CJEU is a guarantee for EU citizens and for third countries nationals
that their rights of mobility covered by the EU legislation will be applied and
interpreted in a uniform way in all of the Member States, even though the content
and the scope of these limitations are competence of the Member States.

4. CONCLUSION

One of the most important rights introduced and recognized by the EU
Treaties is the right of free movement of persons, and the right of residence
in all of the Member States for EU citizens. This right is also extended to
some third countries nationals, who can benefit of this mobility. Primary and
secondary EU legislation establish and develop beneficiaries, conditions and
limits to this very fundamental right for the EU construction and integration.

60 Vid. Ibid, Case C-145/09 paragraph 50.
61 Case C-482/01, Georgios Orfanopoulos and others v. Land Baden-Wiirtemberg of April 29 2004,

paragraph 82.
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But the EU construction and the assembling among EU and Member
States is based on the principle of competence, and in this area (freedom of
mobility) live together interests and competences of the EU and interests and
competences of the Member States. One of the most prominent examples is
focused on the limits of free movement. The limits of free movement, values of
the legal order, assumptions and conditions to admit restrictions are governed
for the EU legal system, and controlled by the EU institutions. But the control
of mobility, and the values of the legal order, content and the cases that could
be included as an exception are governed by national legislations, and it would
be different from a Member State to another Member State.

In this context, a balance between mobility and public security, and a
balance between EU competences and National competences has been
imposed. And the analysis and jurisprudence of the CJEU has been fundamental
in order to protect the rights of EU citizens and the rights of some Third
Countries Nationals in the EU, and to guarantee their mobility in this area. In
this balance between mobility and security the CJEU has paid attention on the
principle of protecting mobility, and has introduced limits on how to interpret
restrictions. Member States and their authorities maintain the right to control
the EU mobility and have the competence to guarantee the stability of their
societies and to protect its fundamental interests. But in this objective, they
have to respect the EU legal conditions.

This balance and this EU control have permitted Member States to
maintain the safety of their societies and population, but at the same time the
strict control of the exceptions to the mobility imposed by the jurisprudence
of the CJEU is a guarantee for the beneficiaries to enjoy a greater recognition
of their rights, and to be sure that these rights will have the same guarantee
in all of the Member States. This is one of the most important goals in the
construction of the EU and in the construction of the Internal Market, and one
of the most important areas where citizens have the possibility to feel directly
the benefits of membership of EU.
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IRAKLI BURDULI’

RECEPTION OF ECONOMIC LAW IN GEORGIA™

I. HISTORICAL BACKGROUND
1. POST-SOVIET REALITY AND EUROPEAN TRADITION

After the demise of Soviet Union, Georgia’s scheduled economy
demanded total transformation, in order to make the country enrolled
in global competition. That, nonetheless of the aim to develop liberal-
constitutional independent state,® which in fact had to be the necessary
prerequisite for developing modern commercial relationship, turned out
to be a severe (difficult, complicated, complex, elaborated) task. Current
economical-political circumstances in post-Soviet states stirs up the doubts,
that all this could not be realized in isolation.? Dirigisme economy was created
on a peculiar platform, which was based on political and economical reality.
After demolishing the existed markets, trading relations,® the state turned out
to be alienated, on the one hand, in front of newly developed states, on the
other hand, in front of rest civilized world. In that situation, the entrepreneur
legislation should have played the role of regulator for economical relations.
That is why, it became unavoidable and necessary to create new legal system.

In post-Soviet states, the development of corporate law should have been
unimaginable (seemed impossible) without sequential economical-legislative

*  Professor, Doctor of Law, Deputy Dean of the Faculty of Law, Ivane Javakhishvili Thilisi State
University.

** The article was published as: Burduli, Nekrorezeption in Transformationsgesellschaften in: FS
Hanns Pritting, Carl Heymanns, 2018, 3-15.

1 Schwartz H., The Struggle for Constitutional Justice in Post-Communist Europe, Aleksidze K.
(trans.), Kublashvili K., Kapanadze N. (eds.), Thilisi, 2003, 35 (in Georgian).

2 The practice of formatting modal law for post-Soviet countries can be used to justify this, that is
based on west-European principles and aims its adaptation in post-Soviet states law. Knieper R.,
Chanturia L., Schramm H. -J., Das Privatrecht im Kaukasus und Zentralasien, Berlin, 2010, 3.

3 For example: Chanturia L., Corporate Governance and Managerial Liability in Corporate Law,
Thilisi, 2006, 46 and following (in Georgian); Burduli I., Foundations of the Corporate Law,
Volume |, Thilisi, 2010, 391 and following (in Georgian). In countries with many years of together
living experience, consistent reforms were needed. Restoration of statehood neither was the
solid ground for modern economic development. Regardless of the consequences of “shocking
therapy”, it was not enough for sustainable economic development. Keeping preexisting
economical connections should have been the guarantee of economic success, which was in
need of reinforcement by legal frame-condition. Carrying out “Balzerovich’s plan”, analyzing
economic reforms. See: Papava V., Economic of Georgia. Reforms and Pseudo Reforms, Thilisi,
2015, 42 and following (in Georgian).

- 106 -



Irakli Burduli
Reception of Economic Law in Georgia

constructions, without considering national peculiarities and without
accompanying social-political, cultural phenomenon. For example, mass
privatization, could be the best example, which had to play crucial role in the
development of organizational economy, has suffered fiasco (collapse, crash).*

Traditionally Georgia belonged to the Continental-European (common
law) family of legal system,’ that was the characteristic for central and Eastern
Europe,® which was influenced by Roman-German legislation.” That, in fact,
was a determining factor for the country that took a course toward European
law reception. Emphasis was made on the reception of German law. However,
the process was based not only on political or personal phenomena,? but on
judicial-cultural as well. Proximity to German legislation, supporting various
project in law-making process® was a determining factor that Georgia took the
German law as a basement of its own legislation.®

2. DEVELOPMENT STAGES OF CORPORATE LAW

Grounds of modern corporate law takes its date from the 90’s second
half of the last century! and was created priori under the logical synthesis

4 See for example: Chanturia L., Corporate Governance and Managerial Liability in Corporate
Law, Thilisi, 2006, 46 and following (in Georgian); Burduli I., Foundations of the Corporate
Law, Volume |, Thilisi, 2010, 391 and following (in Georgian). During privatization process the
legal form of Joint-Stock company was disregarded, because primarily it was created not as a
consequence of capital concentration and investment, but was based merely on distribution
of property among employees. The classic model of Joint-Stock Company is based on different
conception in west industrial states. Chanturia L., Chansen und Schatten des Self-Enforcing-
Modells im postsowjetischen Aktienrecht, WiRO, 4/2009, 97-128, 97.

5 For example: Zoidze B., Reception of European Private Law in Georgia, Thilisi, 2005, 5 ff. (in
Georgian).

6 Before establishing socialism.

7 Ajani G., By Chanse and Prestige: Legal Transplants in Russia and Eastern Europe, The American
Journal of Comparative Law, Vol. 43, Ne 1, 1995, 93-117, 94.

8 Shevardnadze E., Memoirs, Thilisi, 2006, 315, 317 (in Georgian).

9 For example: GIZ activity in Georgia. Vastly about the organization’s legal activities in CIS
(Community of Independent States): Knieper R., Rechtsreformen entlang der Seidenstrasse,
Berlin, 2006. Referred in speech of Chanturia on German-Japanese symposium in Berlin on
March 14, 2009: “Die Rolle des Rechts und juristischen Zusammenarbeit bei der Schaffung
einer Zivilgesellschaft”, Chanturia L., Voraussetzungen einer juristischen Zusammenarbeit aus
der Sicht der Transformationsgesellschaften, 1, Fn. 2.

10 About approachment to European Law see for example: Chanturia L., Das neue Zivilgesetzbuch
Georgiens: Verhaltnis zum deutschen birgerlichen Gesetzbuch, in: Basedow J., Drobnig U.,
Ellger R., Hopt K. J., K6tz H., Kulms R., Mestmdcker E. —J. (Hrsg.), Aufbruch nach Europa—75 Jahre
nach MPI, Tiibingen, 2001, 893-904, 894-895; Chanturia L., Die europaisierung des georgischen
Rechts — Blosser Wunsch oder grosse Herausforderung?, RabelsZ, 74, 2010, 154-179, 155 ff.

11 Chanturia L., Law on Entrepreneurs and the Origin of Corporate Law in Georgia, in: Anniversary
Collection — S. Jorbenadze. 70., Thilisi, 1996, 32-50, 32 ff. (in Georgian).
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of German enterprise (company) and trade law.?? It was set up as a lawful
legislation, underlying German principles. German corporate law is different
from US corporate law, which establishes not only systematic but functional
distinctions as well. Exactly the functional mingling (confusion, mixing) became
an important issue in relation to our country to attach it to the German,
European legal system. Legislative gaps, the scale of marginal differentiation
of organizational-judicial forms became the guarantee for demolishing
national entrepreneur law, which in fact were the reasons that made Georgia
to face reforms a couple of times. The development of Georgian corporate
law covers mainly three stages: 1. Since 1995, i. e. from adoption of Georgian
law of entrepreneurs till 2008. 2. From 2008 till 2014. 3. From 2014 till now.
Initially it was formed as statutory legislation; however, optional (default)
regime had a proper scope in partnerships law. As for capital societies,
imperative rules prevailed. These generally concerned the stock societies
and registered co-operatives. Statutory capital freedom was left open for the
limited liability societies. After settling a complete liberal approach towards
the Georgian economy (since 2004) total liberalization and “unbridled”
regime of deregulation griped the Georgian law of entrepreneurs, that is
expressed merely in the abolition of legislative norms (articles, rules, section,
regulations). This way deregulated “regulation” is forming, which ultimately
is the beginning for various problems: in accordance with the undeveloped
court practice and scarcity for norm explanation (commentaries), nonexistent
cautelary jurisprudence, legal experts’ (legal specialist’s) low level of education,
development of corporate relationships is being delayed. The eradication of
the gaps starts from 2014 when a new edition of the law of entrepreneurs was
drafted, which represents the main source of corporate law in Georgia.

Il. REFORM WITH THE USE OF NECRO RECEPTION
1. RECEPTION AND STABILITY OF LEGAL SYSTEM
In a post-soviet reality, legislation should have been arisen as a result of

reception,® especially within the creation of legal state and market economy
after demising of a social system, where total reform of legal system should

12 Zoidze B., Reception of European Private Law in Georgia, Thilisi, 2005, 185 (in Georgian).

13 For example: Knieper R., Das neue turkmenische Zivilgesetzbuch im Uberblick, WiRO 2/2002, 53
ff; Khamidov Kh., Die Rechtsreform in der Republick Tadschikistan, in: Boguslavski L., Knieper R.
(Hrsg.), Wege zu neuem Recht, Berlin, 1998, 86-88, 86 f.; Also: Knieper R., Chanturia L., Schramm
H. —J. (Hrsg.), Grundlagen des Zivilrechtsordnung in den Staaten des Kaukasus und Zentralasiens
in Theorie und Praxis, Berlin, 2008.
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have been realized.'* Reception process is accompanied with different factors.
In the formation of legal systems country is mostly nourished with institutions
that have been transferred from various law regimes throughout its history,
with legal ideas and particular norms.”® The reception may have positive
and negative sides, moreover, when the case regards to it’s voluntarily®® or
“compulsory” execution (realization).” The Success of reception depends on
the development of the law that is target of reception, as far as it regards to
transfer of experienced legal institutions. And, if national peculiarities will be
taken into account in the process, there is a strong possibility that process will
be successful.®®

14

15

16

17

18

E.g.: Knieper R., Chanturia L., Schramm H. —J., Das Privatrecht im Kaukasus und Zentralasien,
Berlin, 2010, 1 ff.
See also: Kurzynsky-Singer E., Wirkungsweise der legal transplants bei den Reformen des
Zivilrechts, in: Kurzynsky-Singer E. (Hrsg.), Transformation durch Rezeption?, Tubingen, 2014, 4.
Knieper’s position is persuasive here, that the reception can be the conscious or unconscious
step from the different international organizations. Knieper R., Rechtsimperializmus?, in:
Rechtsreformen entlang der Seidenstrasse, Berlin, 2006, 62.
For that “subjective” example can be Britain’s constitutional policy in India, which implicates
grounding of national industrial entrepreneurship, legally blocking English market for Indian
production, whereas absolute opening of Indian market for British. Nehru J., The Discovery
of India, 1982, see Russian translation of the book: Hepy 4., OTkpbiTe UHauuK. MNep. ¢ aHr.
— M.: Nonntusgat, 1989. — KH. 2, 22-26. Economical “expansion” is determined by forcible
supporting legal mechanisms, which means establishing foreign constructions in a national legal
system. Such “neo-colonize” may exist in the nearest history. See: Bregvadze L., Legal Culture
between Globalism and Localism: for the Functional Elucidation of Legal Transfers, State’s and
Law Institute’s herald, 2006/1, 5- 37, 26 (in Georgian).
The blind implementation of norm in a national legislation would not work without consideration
of existed traditions, and/or cultural phenomenon. For example: transferring the norm from
Swiss family law, during the Turkish Civil law reception, which states: Spouse do not have right
for divorce, if she/he gave concord in advance for conjugal infidelity, or condoned infidelity. This
norm was exempted, as an unacceptable phenomenon for Turkish mental-traditions and legal
conscious. Jorbenadze S., Basic Problems of Future Civil Code of Georgia, in a collection: Law
Reform in Georgia, Jorbenadze S., Knieper R., Chanturia L. (eds.), Thilisi, 1994, 139-154, 142 (in
Georgian). From this point of view it is very important to reckon with the values that is typical
to people. Kekelia M., Crimes against Human Live, Health, Honor and Dignity in Old Georgian
Law, Thilisi, 2015, 3 (in Georgian). With that inspiration Dernburg puts rhetorical question
and responds to himself. Cited from: Kekelia M., 1bid, 5. In a global world corporate law, doing
business characterizes with united principles. In the global world, corporate law is characterized
by the operation of business on a unifying principle. Accordingly, there might be less space for
historical-cultural national phenomena (unlike to Georgian Criminal Law, because historical
tradition existed in Georgia), especially for Georgia, with its week economy and lack of traditions
in these field. Corporate Law system of financially strong country makes it possible to reflect
national cultural (and moreover, religious) mentality on a legislative level. As an example, for
that can be given specific structure of corporate governance in Islamic state that implies cultural-
religious postulates integration in companies. See for example: Casper M., Sharia Boards and
Corporate Governance in: Anniversary Collection — Klaus J. Hopt 70., Berlin, 2010, 446-477.
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Stability of a legislation, that was created under the reception is very
important.'® It supports the stability of legal system. And all that plays the role
of prevision and predicting in society. Legal stability does not exist without
stability of the legal system which has been established in the framework of
reception. The reception, that consists of a lot of components, is a long-term
process.” Lawmaking is the one side of the coin. The use of law and conforming
of law is another, more significant. In it is considered country’s dogmatic-legal
grounds, characteristics of interpretation and enforcement of norms, that
must have been managed simultaneously with the German-European thinking
style, with a translation of different materials concerning norm interpretation,
commentaries, researches, educational programs. Systematically it should
have been set up as following: legislation, it’s implementation in practice,
institutional structure, extending and propagating received law.? The process
started exactly as mentioned, but after the “Rose Revolution” it took different
direction. In a reception process, institutional memory (knowledge, heritage)
should be taken into account, which is undoubtedly necessary for the process.
United legal system is based on historical memory.?2 When such a memory
demises or suffers demolishment, the united system cannot develop further.
Accordingly, reception is a historical process and its success depends on
historical memory (recollection).

2. THE NECESSITY OF INTERNATIONAL COOPERATION WITHIN THE
FRAMEWORK OF RECEPTION

25 years-long history of transformation of law proves the necessity of
international cooperation in regard to the reception process.?* The reception
relies on different countries’ experience, established practice, interpretation
of norms, comparative legal system studies, adapting it with the national

19 Here, reception is used for broader meaning. Under it, is considered transformation and
transplanting process of law. Comp. Knieper R., Rechtsreformen entlang der Seidenstrasse,
Berlin, 2006, 17.

20 Comp. Bregvadze L., Legal Culture between Globalism and Localism, for the Functional
Elucidation of Legal Transfers, State’s and Law Institute’s Herald, 2006/1, 5- 37, 25-26 (in
Georgian).

21 See, Knieper R., Juristische Zusammenarbeit: Universalitdt und Kontext, Eschborn, 2004.

22 Inthis context comp. Chanturia L., The Basic Inclinations of “Entrepreneur” Law Reform, in the
collection: Feradze G. (ed.), Essays of Law and Political Thinking, Book Ill, Thilisi, 2015, 651 ff,
650-666 (in Georgian).

23 Chanturia L., Voraussetzungen einer juristischen Zusammenarbeit aus der Sicht der
Transformationsgesellschaften, 1.
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law reality, etc.* Considering all procedures that regards to the reception
is the ultimate way for success. This process is staged in one complex. The
reception goes beyond the law-making process, comprising broader spectrum
of activities. Meaning not only creation of norm, but its implementation into
reality. Implementation and conforming norm to an event, needs international
experience thatrequires examiningthe legal system of a country that completed
the reception. Accordingly, without the theory and practice of the country
the reception process is impossible to imagine. Thus, subjective support in a
transformable society is important, as far as the country like ours is not ready
to make its regulations relevant to internationally acknowledged standards, on
its own.® It is welcoming, that in the reform process international cooperation
takes place and is based on specific projects or development strategy.?® It must
be persuasive consideration from Zommermann, that “often conversation is
about initiating the idea of reform, about conceptualization and practical
support”.?’” These helps transformable state to establish systematic view of
law system with the help of experts.? Corporate Law should also be formed as
a part of the unified legal system, which is yet unachievable.

3. THE RECEPTION, AS A CULTURAL PHENOMENON AND AS A ROLE
FOR COMPARATIVE LAW

The reception process needs culture, which will help foreign country’s
norm implementation in a national legislation to be cultural phenomenon.?
This leads to the integration of national socio-economic and cultural

24 In post-Soviet law a lot of work was dedicated to the reception. E.g.: Knieper R., Chanturia L.,
Schramm H. -J., Das Privatrecht im Kaukasus und Zentralasien, Berlin, 2010; Kurzynsky-Singer E.
(Hrsg.), Transformation durch Rezeption?, Tubingen, 2014; Bregvadze L., Theory of Autopoietic
Legal Culture: Legal Transfers and Legal Self-Regulation in a Global Society, Doctoral Thesis,
Thilisi, 2016 (in Georgian).

25 Chanturia L., Voraussetzungen einer juristischen Zusammenarbeit aus der Sicht der
Transformationsgesellschaften, 1.

26 Dann Ph., Entwicklungsverwaltungsrecht, 2012, 27 ff., cited: Sommermann K. —P,, Deutsch-
georgische wissenschaftliche Zusammenarbeit — Ein Erfahrungsbericht am Beispiel der
Einrichtung eines Master-Studiengangs “public administration” an der TSU in: Ognois L. (Hrsg.),
Grenziiberschreitende Entwicklungszusammenarbeit, speyerer Arbeitsheft Nr. 212, Speyer,
2013, 8.

27 Sommermann K. —P,, at 8.

28 The main “culprit” is “demise of united system of law” according to Chanturia L., Statutory
Autonomy in Corporate Law, in the collection: Feradze G. (ed.), Essays of Law and Political
Thinking, Book I, Thilisi, 2010, 650-666, 651 (in Georgian).

29 Without taking into consideration legal culture the process will be useless. For example:
Bregvadze L., Legal Culture between Globalism and Localism: for the Functional Elucidation of
Legal Transfers, State’s and Law Institute’s Herald, 2006/1, 5- 37, 5 and following (in Georgian).
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peculiarities in the process of formulating the rule of conduct as a legislative
norm. The reception will not achieve its goal, without taking the national
peculiarities into account.*® It differs from so called “legal transplants”.3! The
later mentioned means the direct transfer of the foreign country’s norm in a
national law.* It is defined, as an “annulation and replacement”. Transmission
and relocation; transportation in another country”. Transfer is exactly the issue,
which takes place on the intersection of jurisdictions, when the regulation is
unfamiliar for the importer country and it comes in a national legislation from
foreign country.?® It might be useful for a national law reality,** might not. In
transformable society, systematic execution of reform will be preferred then
spontaneous transfer of the norm. The law should be imagined as a cognitive
institution, where particular norms are not isolated from each other, but rather
presents the part of a united system and for properly execution, local law
practitioners need to understand and accept it correctly.?> Comparative law
is of great importance in understanding and interpreting the law formulated
under the reception. Formulated norm exists independently in a national
legislation. Norm is a “living organism” and subordinates to evolution, which
means it can be developed in an independent functional-essential way. For its
functioning ability it is necessary to implement it correctly, and for this matter

30 Knieper R., Chanturia L., Schramm H. -J., Das Privatrecht im Kaukasus und Zentralasien, Berlin,
2010, 30.

31 About this phenomenon, for example: Mattei U., Efficiency in Legal Transplants: An Essay in
Comparative Law and Economics, International Review of Law and Economics, 1994, 14, 3-19, 3
ff; Kurzynsky-Singer E., at 4 f.

32 About the notion of legal transfers, its socio-legal-cultural phenomenon: Bregvadze L., Legal
Culture between Globalism and Localism: for the Functional Elucidation of Legal Transfers,
State’s and Law Institute’s Herald, 2006/1, 5- 37, 23 ff (in Georgian).

33 AjaniG., The Impossibility of ‘Legal Transplants’, Maastricht Journal of European and Comparative
Law, Ne 4, 1997, 111-142, 111.

34 For illustration can be given amendment in German Law on Joint Stock Company paragraph
931, transplantation of American Business Judgement Rule institute. About the institute see.
USA Case Law with commentaries: Allen W. T.,, Kraakman R., Subramanian G., Commentaries
and Cases on the Law of Business Organization, 3" ed., US, 2009, 250-255 (Kamin vs. American
Express Co. 54 A.D.2d 654 (N.Y. 1976)). In German Law: Henssler M., Strohn L., Dauner-Lieb B.,
AktG, 2. Auf., Minchen, 2014, § 93 Rn. 17 ff; And for the reform itself, for example: Fleischer
H., Legal Transplants im deutschen Aktienrecht, NZG, 24/2004, 1130 ff; In the frame of other
country, see (modified norms for director’s fiduciary duties in Japanese Corporate Law) also:
Kanda H., Milhaupt C. J., Re-examining Legal Transplants: The Director’s Fiduciary Duty in
Japanese Corporate Law, The American Journal of Comparative Law, Vol. 51, Ne 4, 2003, 887-
901. About transplanting Western legal models in Eastern Europe’s law, for example: Ajani G.,
By Chanse and Prestige: Legal Transplants in Russia and Eastern Europe, The American Journal
of Comparative Law, Vol. 43, Ne 1, 1995, 93-117.

35 For example: Pristor K., The Standartization of Law and its Effect on Developing Economies, Am.
J. Comp. L 50, 2002, 97, cited: Kurzynsky-Singer E., at 5.
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the role of comparative law is priceless.*® Comparison of norm will turn out
to be “the additional interpreter method itself”.>” Also, it is a phenomenon
of cultures comparison. This is also because, according to comparative law
thesis, comparative law helps to study not only national law, but also examines
the interdependence of law and society,*® which makes it appear as a social-
cultural phenomenon.® This is mostly significant to transformable corporate
law, as far as for the precise development it needs comparative analyses.

Il. THE RECEPTION IN THE FRAMEWORK OF EUROPEAN
LAW “TYING UP”

1. POLITICAL TOUCHING (POLITICAL INSTABILITY, AS A PRECONDITION
OF LAW NIHILISM)

Georgian “tolerant” law is always nourished by different country’s legal
system.** However, European Law presents* its (Georgian Law) natural orbit*
(grounds). With the beginning of the reception in Georgia, the issue of adapting
to European law emerged.** Corporate Law envisaged European Corporate Law

36 Comp. Zweigert K., K6tz H., Einflihrung in die Rechtsvergleichung, 3. Auf., Tiibingen, 1996, 1 ff.

37 Rabel, RabelsZ, 1953, 602; Hdberle P, JZ 1992, 1036, cited: Kalss S., Burger Ch., Eckert G.,
Entwicklung des Osterreichischen Aktienrechts, Wien, 2003, 25, 26.

38 Hdberle P, JZ,1992, 1036; Hdberle P, Europaische Rechtskultur, 16 ff.,, cited: Kalss S., Burger Ch.,
Eckert G., Entwicklung des Osterreichischen Aktienrechts, Wien, 2003, 25.

39 Ewald W.,, The American Journal of Comparative Law, Vol. 43, Ne 4, 1995, 489-510, 496-497.

40 “Therefore, integrating comparative legal culture in the form of comparative law format in the
real legal process aims to compare the different socio-cultural and legal systems’ living law
comparison, which is not satisfied with only the state structures, the official legal system and
legislation comparison and also includes a infrastructural, spontaneous, non-state, non-official
or alternative legal regularization comparisons”. Bregvadze L., Legal Culture between Globalism
and Localism, for the Functional Elucidation of Legal Transfers, State’s and Law Institute’s Herald,
2006/1, 5-37, 8 (in Georgian).

41 See: Zoidze B., Reception of European Private Law in Georgia, Thilisi, 2005, 39, 57-92 (in
Georgian).

42 Jorbenadze S., Basic Problems of Future Civil Code of Georgia, in a collection: Law Reform in
Georgia, Jorbenadze S., Knieper R., Chanturia L. (eds.), Tbilisi, 1994, 142 (in Georgian).

43 It is assumed, modern legal system (established in 18"-19% century). However, Georgian law,
because of various factors was experiencing the huge influence of Eastern law, accordingly,
Georgian law history was vastly depended on, for example, Persian law, see: Surguladze N.,
Persian Sources about History of Georgian Law (“Dastur al-muluqi”, “Tazqirat al-mulugi®),
Herald of State and Law Institute, 2006/1, 38-48 (in Georgian).

44 1bid, 139 ff.
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approaches.® For the illustration, Chanturia provides a couple of examples,*
but this approach was kept during next years as well, before totally ignoring
European Law by the government of that time (in 2004). Georgian legislation
would have been unimaginable without European Law. Basedow also indicates
the necessity of proximity between Georgian Private and European Law, who
underlines the need for reception not only German, but European Unified law
as well.*” However, German Law completely harmonizes European Corporate
Law by considering national peculiarities*® and that in fact, has lightened the
work for Georgia in transplanting European Law process.

The political side is also very important in this case, because according
to Georgians firm will and association agreement was established with the
obligation to unify Georgian Law with the European one. This will provoke
investor’s interest in our country. Ensuring political stability in a transformable
society is very important. That in fact will play the role in the sustainable
development of the established law system. Political culture is a must
need requisite. Even with the “good” law, rapid progress is unachievable.
With the absence of culture, attitude towards reformism opportunities is
changing radically, which leads to legal nihilism. Because of the poor cultural-
educational level in society, devaluation of law occurred in hierarchy, which
was considerably the result of lower understanding of legal culture from
political elites.* Policy covered the law.

2. POLITICAL-SOCIAL TOUCHING
Ill-informed purpose-groups should not be the reason for alienation of

professional society. Promoting innovative initiations is necessary to make the
content of reform understandable for broad circles. This will assist the norm

45 Chanturia L., Die europaisierung des georgischen Rechts — Blosser Wunsch oder grosse
Herausforderung?, RabelsZ, 74, 2010, 155 f.

46 lbid, fn. 5.

47 Basedow J., Georgien und die Europdisierung des Privatrechts in: Kurzynsky-Singer E. (Hrsg.),
Transformation durch Rezeption?, Tiibingen, 2014, 462-463.

48 For example, worker-servants collaboration in German corporations. About this institute, for
example: Vetter E., in: Marsch-Barner R., Schdfer F. A. (Hrsg.), Hdb borsennotierte AG, 2. Auf.,
KélIn, 2009, § 24 Rn. 1 ff.; Raiser Th., Veil R., Recht der Kapitalgesellschaft, Miinchen, 2010, 158
ff.; About the necessity of reforming this institute in German reality, for example: Neubiirger H. —
J., Die deutsche Mitbestimmung aus der Sicht eines international operierenden Unternehmens.
Reformbedarf unter Corporate Governance Gesichtspunkten? in: Hommelhof P, Hopt K. J.,
v. Werder A. (Hrsg.), Hdb Corporate Governance, Kéln, 2003, 180 ff; Chanturia L., Corporate
Governance and Managerial Liability in Corporate Law, Thilisi, 2006, 131 ff (in Georgian); For
comparing to Georgian circumstances also: Burduli I., Foundations of the Corporate Law, Volume
11, Thilisi, 2013, 465-477 (in Georgian).

49 Khubua G., Institutional Balance of Authority Assembly: Constitution of Georgia after 20 years,
Thilisi, 2016, 115 (in Georgian).
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implementation process into day-to-day life, that will simplify the use of law.
It is necessary to prepare society and “spreading the law among citizens”.>°
Society prepared for the novelty will be more loyal towards reform, than
alienated one. This will ensure the legal consciousness® in the state that will
become a precondition to respect and practically enforce the law.>?

3. LEGAL-POLITICAL DISCOURSE: IN FRONT OF REGULATION AND
RE-REGULATION DILEMMA

Since 2014 the tendency to “turn to” the European legal system is being
observed. In this case, legal-political side is very important, that regards to the
issue of correlation of regulation, de-regulation and re-regulation.*® Liberal
approach has implanted the absolute statutory autonomy, which was depicted
in an annulation of legislative norms and in a de-regulation of regularization.>*

50 “The law form an objective perspective”, will be practical only then, when it will be perceived
as a unity of rights and duties”. It is necessary, not only for particular specialists, but for
ordinary people as well, to know how they can realize or use their rights. Knieper R., Juristische
Zusammenarbeit: Universalitat und Kontext, Eschborn, 2004, 100.

51 Thisis in connection with the legal awareness phenomenon, that is different from legal culture.
Legal awareness is concentrated on separate individuals. Legal awareness in itself assumes the
“popular perception” of law in everyday life”. Bregvadze L., Legal Culture between Globalism
and Localism: for the Functional Elucidation of Legal Transfers, State’s and Law Institute’s
Herald, 2006/1, 5-37, 19 (in Georgian). In a reception process, the correct mechanism of legal
understanding should be integrated, so that judicial norm could reach its purpose. For that, the
legal cognition is necessary, that derives from various factors. Zoidze B., An Attempt of Cognition
a Practical Existence of Law. Primarily, within Human Rights, Thilisi, 2013, 332-33 (in Georgian).
In the positive context, law should be spelling around an individual. If a particular individual
accepts the Law, it will work in society. Zoidze’s proposition is persuasive: “one = to all. All, as a
value, that exists for one. All is a form for one’s existence.” Ibid, 30, 70 ff, 72.

52 Participation of an academical circles in the reform process (which benefits the deep
understanding of the reception and which has not happened in Georgia, yet), society’s large-
scale awareness will extinguish the fear of implementation of new institutions. That is why
proposition: “fear, to establish new, should not become adverse factor for progress” (Chanturia
L., Law on Entrepreneurs and the Origin of Corporate Law in Georgia, in: Anniversary Collection
— S. Jorbenadze. 70., Thilisi, 1996, 32-50, 37 (in Georgian)). Direct communication should be
with the informational daring of the public. That is just a chance to establish the culture with a
high law consciousness rapidly, which is the prerequisite to respect the law in every country.

53 See: Chanturia L., The Basic Inclinations of “Entrepreneur” Law Reform, in the collection:
Feradze G. (ed.), Essays of Law and Political Thinking, Book Ill, Thilisi, 2015, 654 ff, 650-666 (in
Georgian). Supporting advantages of normative-regulatory (balance) model is persuasive, that
is precondition of the Corporate Law reform in transformable society. Ibid.

54 In a transformable economy establishing the principles of “Washington Consensus” has a
positive side as well, as far as it takes into consideration the privatization of State companies and
bringing private investors in, liberalization of trade, financial market, international transaction
and capital circulation, “Deregulation of industrial entrepreneurship” taking into consideration

- 115 -



Irakli Burduli
Reception of Economic Law in Georgia

This made use of law complicated. De-regulation regime has an economical
effect; however, economical side of issue cannot be discussed without its
connection to judicial reality. In times of de-regulation developed case law,
highly educated lawyers, and developed cautelary jurisprudence should exist
in the country. The frequent unsystematic changes in a legislation created
many legal deadlocks. This created the sense of nihilism and mistrust towards
to law.*® To neutralize it in the post-Soviet country, there is a legal normative
regime, however it should be taken into account, that regularization of any
social-economical field should not be overload with “quantity of law”.>® Before
creating the legal norm, its necessity should be examined for regulating a
particular relationship. It should be considered, if other kinds of social norms fit
the relationship and solve the subject of interest better.>” Where the customary
norms operate (act, function) well, regulating some kind of relationship by the
law might be an extra.*® However, the specification of corporate relations,
its novelty in Georgian reality should be taken into account. Traditions, the
best practice, which exists in this field, could not be the best mechanism for
regulation. In this case, exactly legislation should take the “didactic” function
and create the norm for regulating corporate relations.>® Hence, the state’s
attitude should be addressed to the establishment of a regulated regime
that generally means interference in market structure from the stateside or
expresses in correcting market outcomes. The traditional motive of that is the
realization of economical-political aims based on public interest.®® However,
that does not mean that law can usurp relationship regulation and limit free
area without purpose. “Freedom should be preserved in a -regulated reality...
if there is no urgent need, it is possible to abstain from legal intervention”.®*
It should have been a mistake to justify deregulation of law only for
the purpose of economic development. When the motive for deregulation
expediency is deserted, doubts are revealed in post-Soviet states, that with

the protection of private property, etc. Williamson J., What Washington means by Policy Reform,
in: Williamson J. (ed.), Latin American Adjustment D. C., 1990, cited: Knieper R., Rechtsreformen
entlang der Seidenstrasse, Berlin, 2006, 19.

55 Legislative regulations might not be on the opposite side of the liberal law. “Together with the
regularization, realization of liberalization is absolutely possible”. Jibuti N., Interview with the
Professor Fastrih, Private Law Review, Ne 1, 2015, 138-142, 139 (in Georgian).

56 Zoidze B., Reception of European Private Law in Georgia, Thilisi, 2005, 19-20 (in Georgian).

57 lbid, 19.

58 Ibid.

59 See: Chanturia L., Corporate Governance and Managerial Liability in Corporate Law, Thilisi,
2006, 485 (in Georgian).

60 For example, regulation of capital market, that ensures its functioning and investor defense on
legislation level.

61 Zoidze B., Reception of European Private Law in Georgia, Thilisi, 2005, 20 (in Georgian).
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liberalization of economy only limited part of society receives a benefit.®
Consequently, an economic system does not exist without a legal system.%
Law should not accept unsystematic temper. It is necessary to create the best
way out between regulated and re-regulated regimes, that is the state’s task.

The development of statutory autonomy is also very important. It
establishes inside corporative freedom, however, “without legislative frame-
conditions it will be difficult to develop statutory autonomy”.®* The aim of
imperative norms is to defend participants’ interest and safety.® In each case
of imperative norm, it is important to identify what is the purpose of it. The
content of reform should be following: implementing systematic principles,
thatisimpermissible to change with complete freedom of statutory autonomy.

Establishing limits for statutory autonomy should be reckoned
corresponding to the issue of companies’ typology mingling. The fact
that a limited liability company (not to mention the company of individual
entrepreneur) by its nature might be more based on statutory autonomy,
than a joint stock company, is without doubts.®® However, limiting freedom
of statutory autonomy by the law, defines the typology nature, economical
purpose of a joint stock company. That function is fulfilled by the corporate
law legislation (for example, Germany, Austria) or by the capital market (USA).
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JUAN RAMON FERREIRO GALGUERA"

RELIGIOUS FREEDOM IN SPAIN AND ITS LIMITS:
AN ANSWER TO CONSTITUTIONAL
STATE GLOBAL THREATS

Religious Freedom exercised within its legal sphere can help to preserve
public order and therefor being an answer to state global threats. In this article
we will focus in where does this fundamental right comes from (principles that
guide all kind of relations between the political power and religion), then we
will try to explain the legal concept of religion. And finally, we will analyse the
most common manifestation of religious freedom and its limits.

Key words: Religious freedom, religion, human dignity, discrimination,
human rights.

1. INTRODUCTION

| always believed that number three was a magic number. | have the
intuition that all concepts, even the most complicated ones, can be explained
under a framework linked to three parts or references, as if was fit in the
interior of a triangle. | am not sure why | have this intuition the more |
approach to this kind of mysterious creed the more | believe in it. Therefore,
| am going to follow that believe and | am going to structure this article in
three parts. Firs, | will start with the legal principles that should guide all kind
of relations between the political power and religion nowadays in Spain and
in most countries of Europe. Then, from the light given to us by the narrative
of the principles | will try to explain the legal concept of religion. Finally, |
will examine one fundamental right related to religion: the religious freedom
of individuals and communities: the scope of this fundamental right and the
limits which are linked to the duty of preserving the public order and as the
tittle of this volume reads, respecting this concept, in other words, exercising
religious freedom in its framework, without breaking the legal limits can be
considered as an “answer to the constitutional State Global Threats”.

2. RELATIONS BETWEEN POLITICAL POWERS AND
DENOMINATIONS

All relations between public powers such as the central government,
autonomous regions and municipalities and religious groups are expected

*  Professor, Doctor of Law. Head of Chair of Religious Freedom of the University of Corunna.
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to respect the constitutional tenets. These last principles are enshrined in
article 16 of the Constitution of Spain of 1978. It should be considered that
the Religious Freedom Act 5/ 7/1980 (hereafter RFA) is not referring to
having religious creeds only but also to not having them, i.e. to non-believers.
Religious freedom is not only the right to believe but also the right not to
hold any religious creed. The law protects those two options in the same way,
with the same strength. The second paragraph of Article 16, also referring
to individuals, bans forced statements of personal beliefs. It proclaims the
following: ‘No one can be forced to declare his/her ideology, religion or beliefs.

This article specifies that neither public powers nor any person can force
anybody to make declarations about his or her beliefs. But it should be taken
into consideration that the consequences of keeping silence can be negative
or harmful. For example, Spanish legislation permits any person to get the
identity card (DNI) with a passport photo wearing a headscarfaslongas the face
is visible so that that person can be identified. But what happens sometimes
is that when women go to the police station in order to get their identity card
and present a photo with a headscarf, the police not only inquire whether
they are Muslim or not but also requires the presence of a document from
the official representative of the Spanish Muslims, i.e. the Islamic Commission
of Spain, as a testimony that the person is Muslim (on which more is said in
section 5 below). So, in that case, if the woman refuses to answer or does not
present that certificate she would not have her identity card; so she would be
punished for the silence regarding her creeds, which is clearly banned by the
Spanish Constitution.

The third paragraph of Article 16 proclaims the following: ‘No religion
shall have a State character. The public authorities shall take into account the
religious beliefs of Spanish society and shall consequently maintain appropriate
cooperation relations with the Catholic Church and other confessions.’

This paragraph deals with the constitutional model of relations between
State and religious denominations in three domains: municipalities,
autonomous regions, and the central government. These relations should
be developed within the framework of two constitutional tenets, namely the
principle of the non-confessional State, also called ‘Secularism of the State’
and the principle of Cooperation between the State and religious groups.
More on these principles in the following sections.

2.1. PRINCIPLE OF NON-CONFESSIONAL STATE
Spain changed from a confessional State to a non-confessional one.

During the dictatorship of General Franco (1939-1975) the fundamental laws
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proclaimed that Catholicism was the official religion of the State. After the
death of the dictator, Spain went through a transition from a confessional to a
non-confessional State, which was ultimately established in the constitutional
principles. The principle of the non-confessional State is based on two pillars:
the separation between Church and State and the neutrality of the State
vis-a-vis religious affairs. This tenet is contained in the first sentence of the
Constitution’s third paragraph, which reads as follows: ‘No religion shall have
a State character’

The formula established in the Constitutional draft was at the time quite
strict and therefore convincing: ‘The State is to be non-confessional.” However,
that expression did not thrive. Perhaps because it was too close to the formula
that had been coined in the Constitution of 1932 (The Second Republic), which
maintained in Article 3: ‘The State has no official religion’?.

The formula adopted by the Constitution of 1978 in order to show the
features of the non-confessional State could be considered ‘shy’ or modest
for two reasons. Firstly, because that paragraph had not been included in the
Preliminary Title. The Preliminary Title is the part of the Constitution where
the State presents itself, in other words, where the State shows its ontological
features, also regarding the relations with the sacred. Secondly, the expression
‘No religion shall have a State character’ is considered shy or modest because
it avoids any specific reference to the word ‘State’, which should be the
subject of the sentence. Perhaps this ‘modesty’ is the result of the Constituent
Assembly’s attempt to find a middle ground between those MPs who wanted
to maintain that the religion of the State was Catholicism as in the previous
regime and those who fought for a strict secularism defending that any mention
to the Catholic Church should disappear from the Constitutional text. Taking
into account that some principles are difficult to reconcile, the Constituent
decided to adapt the core of secularism to the needs of cooperation, in order
to avoid traumatic changes and preserve social peace. The memory of the end
of the unfortunate Spanish Second Republic that ended in a civil war (1936-
1939) seemed to enhance this.

Nonetheless, in spite of its modesty the constitutional expression, ‘No
religion shall have a State character’, perfectly reflects the secularism or
the non-confessional State. The basic idea encapsulated in the principle is
that religious denominations and public powers, represented by the central
government, autonomous regions and municipalities, are independent and
autonomous entities. There is a consequence deriving from this: the principle

1 Ferreiro Galguera J., Relaciones Iglesia-Estado en la Il Republica Espafiola, Atelier, Barcelona,
2005, 62.
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of non-interference in both directions. The State must not interfere in the
realm of faith and religious denominations must not meddle in the sphere of
the State. In other words, public powers cannot interfere in the internal realm
of Churches, which are entitled to organize themselves freely. As the Spanish
Constitutional Court has reiterated in its decisions, public powers must avoid
any kind of confusion between State and religious functions®. However, it is
common that State powers, in virtue of the principle of cooperation (as will be
explained further on) should be ready to offer legal advice to denominations,
at their request, but only if they request such legal advice.

The inverse consequence of the principle of non-intervention is that
denominations cannot interfere in the realm of the State. According to this,
no official posts must be reserved to religious ministers. They have the same
rights as any other citizen to participate in public affairs, for example being a
Member of Parliament, or an official. An imam, a priest or a rabbi may become
a civil servant, like any citizen, if they pass the ordinary public examinations,
which are inspired by and based on the constitutional principles of equality,
merit and capacity.

In some European countries, there are still reminiscences of confusion
between Church and State. For example, in Denmark the law that regulates
the Lutheran Church is an Act of the Parliament. Or in Great Britain where the
House of Lords still reserves 27 sits for Anglican bishops. In Spain, seats are no
longer reserved in Parliament for the high representatives of Catholic bishops,
which was the case during Franco’s regime. That would go against the spirit of
separation between Church and State and thus undermining the principle of
non-confessional State.

The other column on which the non-confessional principle rests is
neutrality. But what does neutrality mean? The Spanish Constitutional Court
has said it very clearly: ‘The State is not competent in religious affairs.”® Thus,
believing in a religious creed or not is a choice (a right) only for individuals
and communities. As the Constitutional Court has established in its verdicts,
individuals and groups are the real holders of the right to religious freedom,
and consequently the only ones who can assess or evaluate if religion is true
or not, not the State®.

2 Among others, STC 24/1982 F.J. . <http://tc.vlex.es/vid/1-2-15034884> [13.02.2020].

3 STC46/2001. <http://mbarral.webs.ull.es/stc46-2001.html> [13.02.2020].

4 ‘The articulation of a Register (...) does not empower the State to undertake an activity of
control to determine the legitimacy of religious beliefs (...) but only to verify, deriving to that end
a mere act of stating and not rating, that the applicant group is not one of those entities excluded
by article 3.2 of the LOLR, and that the activities and behaviours developed for its practice do
not threaten the rights of others in the exercise of their fundamental freedoms and rights, nor
do they threaten the security, health and morality of the public, as elements that enshrine the
public order protected by the law in a democratic society, which are referred to in article 16.1
CE. (STC 46/2001 FJ 89), <http://mbarral.webs.ull.es/stc46-2001.html> [13.02.2020].
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For this reason, the term ‘sect’, which has negative connotations, is not
considered a legal term but rather, a sociological one®. The State cannot
distinguish between the religious heterodoxy and orthodoxy of a specific
religious group. So, the State should accept that religious communities are groups
that consider themselves as such, and so they enrol in the Register of Religious
Entities (referred to hereafter as the RER, its abbreviated form in Spanish), under
the Ministry of Justice, once verified that they comply with the formal requisites
imposed by the current legislation. Of course the State controls whether any
group (religious or not) acts within the limits of the law and whether it breeches
a law or undermines the public order or the human rights of others.

Officials in the RER must examine if the applying groups fulfil the legal
requirements as described above. Regarding to the requirement that they are
expected to proclaim that they follow religious purposes, the State cannot
assess these. It should just control if the religious entity aiming to be registered
fulfils the formal requirements established in the law. As long as it cannot be
proven that those declared religious goals are illegal, officials belonging to RER
have to admit them. As an example, the Scientology Church has been admitted
in 2007 — RER had already rejected it three times but the National Court
(Audiencia Nacional), lower than the Constitutional Court, stated in November
2007 that it should be included in the Register of Legal Entities of the Ministry
of Justice (RER).® As Article 22.2 of the Spanish Constitution proclaims, those
associations (of any nature, including religious ones) pursuing goals or using
means typified as criminal will be deemed illegal, and will therefore not only
be prevented from registering, but may also be prosecuted.” So, in the case
that the RER, in the absence of evidence, detects indications suggesting the
applicant group is undertaking activities against public order, it would be
legitimate for the person in charge of the RER to suspend the procedure of
that application and send the dossier to the Public Prosecutor in order to
initiate the relevant procedures. The Basic Law 1/2002 regulating the Right to
Association fixes this for associations (Articles 30. 3 and 4)2.

5 Motilla A., 1999, Las sectas en el Ordenamiento espafiol’, XVIIl Jornadas de la Asociacién
Espaiola de Canonistas. Sinodos espafioles. Confesiones y sectas, Salamanca, 1999, 112; Marti
J. M., Sectas y proteccion de los menores en el Derecho, Revista General de Derecho Candnico
y Derecho Eclesiastico del Estado, Vol. 36, 2014, 13.

6 Sentencia Audiencia Nacional de 11.10.2007. <http://audiencia-nacional.vlex.es/vid/inscrip-
cion-registro-entidades-religiosas-34438671> [13.02.2020].

7 Asthe Constitutional Court decrees (STC 46/2001): ‘Only when the existence of a certain danger
against the public security, health and morality, as they should be recognized in a democratic
society, has been accredited before the court, it is pertinent to invoke public order as a boundary
to the exercise of the right to religious freedom and freedom of worship’ (FJ11).

8 Pelayo D., Las comunidades ideoldgicas y religiosas, la personalidad juridica y la actividad
registral, Madrid, 2007, 313.

- 125 -



Juan Ramon Ferreiro Galguera
Religious Freedom in Spain and Its Limits: An Answer to Constitutional State Global Threats

A lot of religious entities are registered in RER: 13,101 of them belong to
the Catholic Church and 2,462 to non-Catholic religious groups.® As already
indicated, the Register is like a cupboard where the entities that consider
themselves religions and comply with the legal requirements are registered.
The main civil effect religious organizations get from being registered is
acquiring a legal personality as religious entities and thus the possibility of
organizing themselves in an autonomous way.°

Neutrality has certain consequences for the State. Firstly, from an
institutional point of view, public authorities are, as citizens, free to follow
any faith or not. Secondly, the State is neither confessional nor atheist; only
citizens or groups can adopt these ideological positions. Lastly, the State
should not maintain a radical secularism attitude towards citizens. In this
sense, it would be convenient not to mix up, which is often the case, the
terms ‘neutral’ (laico) and ‘radically secularist’ (laicista). For example, the
State maintains a radial secularist attitude (laicista) when it shows prejudices
against religious groups, as in the State’s administrative performance, in laws
or in courts. A radical secularist attitude would for example be developed
when the State treats religious groups worse than how it treats other
associations of a sportive, cultural, or culinary nature. The principle of
equality allows public authorities to establish differences between people or
groups. However, these differences should be proportional and reasonable.
If these differences are not reasonable or based on reasons related to birth,
gender, race, or religion, they would turn into discriminatory differences.
Another example of a radical secularist attitude could be the confinement
of religious manifestations to the private sphere, understood as the intimacy
of home while forbidding religious manifestations expressing themselves
in the public sphere, i.e. in the street. The State would in that case not be
neutral because religious groups, like any other group, can obviously express
themselves in the public sphere as long as they do it within the legal limits
of the fundamental right of demonstration. The effort to relegate religious
expressions to the private realm would be a prejudice, because it denies a
group the fundamental right of demonstration.

9 Accessed 28 January 2019. 352/2005.

10 Article 6 of Law 7/1980: ‘Registered Churches, Faiths and religious communities shall be fully
independent and may lay down their own organizational rules, internal and staff bylaws. Such
rules, as well as those governing the institutions they create to accomplish their purposes, may
include clauses on the safeguard of their religion identity and own personality, as well as the
due respect for their beliefs, without prejudice to the rights and freedoms recognized by the
Constitution and in particular those of freedom, equality and non-discrimination.
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2.2. THE PRINCIPLE OF COOPERATION BETWEEN STATE AND
DENOMINATIONS

The second area of relations between State and Church is Cooperation.
This principle is implicitly reflected in Article 9.2 of the Spanish Constitution;!
but it is enshrined in a more convincing way in the second sentence of article
16.3. After the mentioned definition of the non-confessional State, i.e. ‘no
religion will have a State character’, the Constitution gives two very clear
orders to the public authorities:

— To take into account the religious beliefs of the Spanish population.

— To maintain relations of cooperation with the Catholic Church and
other denominations.

The Constitution does not declare how cooperation with denominations
should be developed. But from this double mandate, it is possible to extract
the following consequences:

— Cooperation refers to religious faiths; in other words, it is referred
to the ‘faith option’. Although the State can obviously cooperate with non-
religious ideological groups as well, Article 16.2 refers to the cooperation of
the State with the Catholic Church, whose religious character is reflected in
the Magna Carta, and with other religious denominations;

— Relations of cooperation imply the existence of two different subjects:
public authorities and religious groups, both of which are independent and
autonomous. In other words, cooperation further strengthens the principle of
separation.

— The order to cooperate implies a positive appreciation of the religious
phenomenon by the Constitution. The Constitution is recognizing that
denominations are at least potentially positive, otherwise it would have
spared that imperative order to cooperate.

— In line with the principle of freedom, cooperation of the State with
denominations should only take place at the request of the denomination,
because some denominations, by virtue of their autonomy, may not want any
cooperation with the State.

Direct mention of the Catholic Church has not been a peaceful issue in the
debates on this article of the Spanish constitution. Some people considered it
an implicit confessional State declaration. Those in the Constituent Assembly
who had declared to be against such a mention argued that it was contradictory

11 Art 9.2 of the Constitution: ‘It is the responsibility of the authorities to promote the conditions
for the freedom and equality of individuals and the groups they conform to be real and
effective; to remove the obstacles which impede and complicate their plenitude; and facilitate
the participation of all citizens in the political, economic, cultural and social life’
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with the already proclaimed non-confessional State. At the end, mentioning the
Catholic Church persisted. Some of its supporters argued that even though that
mention was, from a legal point of view, a problematic issue, from a political
point of view it was reasonable because the intention at that moment, related
to the Spanish political transition, was that the transition from a denominational
State, i.e. the previous regime, to a non-denominational or secular State was to
be accomplished in a way that would not lead to future traumas.

In that sense, the attitude of the Communist Party’s representative,
Santiago Carrillo, during the sessions of the Constituent Assembly seems
eloquent. He had supported the specific mention of the Catholic Church
mainly, he declared, in order to avoid that those who had sided with Franco at
the end of the Second Republic would support the reactionary forces opposed
to democracy.?

In the end, the cooperation tenet, which at that point played the role of
tempering secularism, turned out to be a very effective tool for the integration
of immigrants in Spanish society. Evidently, when the Constitution was
approved in 1978, nobody had foreseen the big numbers of immigrants that
came to Spain mainly after 2000. The Constitution stipulates that the State
must cooperate with denominations in terms of future action (‘the authorities
will take into account ...’) but, as was already mentioned above, it did not
suggest any specific way: it did not say how to cooperate. However, the
Parliament ‘answered’ that open question on two different occasions.

Five days after the Constitution entered into force, on 3 January 1979, the
Holy See signed four Cooperation Agreements with the Spanish State concerning
legal affairs, educational and cultural affairs, economic affairs, chaplaincy
to the Armed Forces and the military service of clergymen and members of
religious orders. Of course, these agreements had not been prepared in five
days. Negotiations were held during the formation of the Constitution. As the
Holy Sea is a State, those cooperation agreements have the legal status of
international treaties, so, they enjoy a higher status compared to ordinary law.
Therefore, they cannot be abrogated or modified by an ordinary law.

The second step to implement the constitutional mandate of cooperation
was through the above-mentioned Religious Freedom Act of 1980 (RFA). One
year after the Cooperation Agreements with the Holy See were ratified by the
Parliament, the Religious Freedom Act was enacted. According to its article
7.1 the State may establish cooperation Agreements with those registered
religious entities, which, given their scope or number of followers, have

12 Diary of the Members of Parliament’s Congress Sessions. Year 1978, N2 106. Plenary Session,
3994,
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obtained the classification of a ‘deeply rooted’ (notorio arraigo) denomination.
Such cooperation agreements have to pass as laws in the Parliament. In order
then to sign a Cooperation Agreement with the State, a religious group must
fulfil two requirements:

— To be registered in the RER located in the Ministry of Justice
(Department of Relations with Denominations). We have already explained
this above.

— To obtain the recognition of deeply rooted (notorio arraigo)
denomination in Spain.

The ‘deeply rooted condition” was a new legal concept. As was already
stated above, the Religious Freedom Act only offers two terminological hints:
scope or extent and the number of believers. This vagueness gave the Ministry
of Justice the possibility to develop the concept of ‘deeply rooted’ by means of
a regulatory norm in order to put it in objective terms. However, it failed in the
end to do so. The convenience of defining those requirements of objectivity
in an administrative norm was discussed in the Advisory Commission of
Religious Freedom, which took place on 23 June 1982, but the outcomes of the
discussion were rejected. Some believed that this function had to be carried
out through a law of the Parliament. Others thought that with the approval
of such a regulation the Government, and specifically the Advice Commission
of Religious Freedom (provided by article 7 of RFA),** would lose the margin
of the discretionary powers it enjoyed. The Advisory Commission of Religious
Freedom is a consultative body appointed by the Ministry of Justice, whose task
and mission, according to the Religious Freedom Act, is to undertake studies,
reports and proposals for all those issues applicable to that Act, and particularly,
preparing mandatory reports about future Agreements of Cooperation.'* The
Advisory Commission only proposed that, given the ambiguity of the term, its
reach should have to be measured on a case-to-case basis. Nevertheless, it
offered some interpretative criteria related to the legal terms ‘context’ and
‘number of believers’®®. For example, the concept ‘context’ was not only used
to refer to a number of followers being sufficiently and significantly extended

13 This commission was created by the royal decree 159/2001, 26 October, <http://mbarral.webs.
ull.es/calr.html> [13.02.2020].

14 Art. 8.2: Framed within the Ministry of Justice, this Advisory Commission of Religious Freedom
is composed of pair numbers and with a stable character by representatives of the State’s
administration, churches, denominations, religious communities or federations, within which
will certainly be those with a well-established following in Spain, and by people recognised
as competent in the field whose advice is considered to be of interest and relevance to the
material related to the present law. Royal Decree 932/2013.

15 Ferndndez Coronado A., Estado y confesiones religiosas: un nuevo modelo de relacion (los
pactos con las confesiones: leyes 24, 25y 26 de 1992, Civitas, Madrid, 1995, 45-47.
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throughout the Spanish territory, but also to aspects such as the historical
presence of that denomination in the country, the importance of their social,
charitable and cultural activities, the number of places of worship, and the
number of ministers of cult in proportion to its members.

Eventhoughthereisnospecificlegal prescription as such, the Government,
which ‘de facto’ grants the status of a deeply rooted denomination so far, is
in the end that same Advisory Commission for Religious Freedom. It plays
therefore an important role in the field of cooperation between State and
denominations.

The Catholic Church did not need to obtain the classification of a ‘deeply
rooted’ denomination because it was obvious, and, besides that, it is somehow
set outin Article 16 of the Constitution where the Catholic Church is specifically
mentioned.

In 1984, the Advisory Council of Religious Freedom granted the Jewish
community and Protestant churches the classification of ‘deeply rooted’
denominations. Muslims received the classification of a ‘deeply rooted’
denomination in 1989. In the year 1992, three agreements came into effect,
those signed between the Spanish State and the Protestant churches, the
Jewish Community, and the Muslim Community of Spain respectively. As
set out in the Religious Freedom Act, these agreements were approved by
Parliament as Laws 24, 25, 26/1992 of 10 November.

The negotiations preceding the agreements were held with the following
entities that represented their respective denominations: the Federation of
Jewish Communities in Spain (Federacion de Comunidades Judias de Espaia
— FCJE), the Federation of Evangelical Religious Entities of Spain (Federacion
de Entidades Religiosas Evangélicas de Espafia — FEREDE), and the Islamic
Commission of Spain (Comision Isldmica de Espaiia— CIE). When the Agreement
was signed CIE integrated two other Muslim federations: the Union of Islamic
Communities in Spain (Unién de Comunidades Islamicas de Espaiia — UCIDE)
and the Spanish Federation of Religious Islamic Entities (Federacion Espafiola
de Entidades Religiosas Isldmicas — FEERI). They were compelled to unify in
a Commission in order to sign the Agreement with the State. Otherwise, the
Agreement would not have been signed (as is the case of Muslims in Italy).

2.3. COOPERATION AGREEMENTS

It was already mentioned above that the Holy See reached Cooperation
Agreements with the Spanish State in 1979. These four specific agreements,
which have the legal status of international treaties, contain however more
privileges than those reached by the Protestants, Muslims and Jews in 1992.
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Among other things, in the agreement concerning economic affairs, the State
promises to collaborate with the Catholic Church in order to obtain ‘its adequate
economicsupport’. This Agreement foresees a system that has beenimplemented
by further norms, and which nowadays stands mainly on the possibility for
all tax payers to allocate a percentage of their income tax — currently 0.7 per
cent — to the Catholic Church and/or to NGOs (included catholic ones). Other
important benefits regard religious education in public schools. The Agreement
on Educational and Cultural Affairs foresees an educational system in which
teaching the Catholic religion must be offered by all public and private schools
funded by the State, the so-called ‘concertados’, although it is voluntary for
pupils. Other benefits refer to chaplaincy. According to the system established in
the Cooperation Agreements, implemented by several norms, Catholic religious
assistance in public establishments is regulated and paid by the State.

Once the respective federations that represented Jews, Protestants and
Muslims received their ‘deeply rooted’ status from the Advising Council for
Religious Freedom, the three denominations negotiated three different but
basically similar Cooperation Agreements that, as soon as they were reached,
were passed as laws in the Parliament (Laws 24, 25, and 26 of 10 November 1992).
Some of the special rights enshrined in the Cooperation Agreements are the
following:

— Legal definition (juridical status) of places of worship and religious
ministries.

— Civil effects of weddings celebrated according to the respective
religious ceremonies.

— Spiritual guidance in public establishments.

— The right of parents to demand religious education for their children in
public school.

— Tax exemptions, more or less the same exemptions the Catholic Church
has, except for the perception of the 0°'7% of the income tax — so far only
prescribed for the Catholic Church.

— Celebration of religious festivities and protecting the respective cultural
and historical heritages.

The benefits of the agreements only affect those religious communities that
belong to the federations or commissions that have signed those agreements
with the State.

3. CONCEPT OF RELIGION

Is it necessary Definition of Religion? If only, for public security shake, it is.
We are all aware that some groups, commit crimes in the name of religion. So
it would be interesting to approach to this concept. We will advance a concept

from a sociological point of view and then from a legal point of view.
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From a Sociological approach, the concept Religion is based on the
stereotype of traditional religions. Those are the common features of the
old denominations. First, the explain life from a transcendental point of view
(where do we come from, where do we go...). Second, they normally defend
the existence of a Supreme Being. Third, they use to have a doctrine, defined
by dogmas based on Faith (for example the mystery of Trinity for the Catholics);
they follow a moral expressed in norms related to how people should behave
in their lives. They also have liturgies (rituals, public worship...) and finally,
they have followers.

Even if we can consider it is a popular definition, it is not a close one.
Because, the features we have just mentioned sometimes don’t work because
there are some groups that even if they fulfil those descriptions are not socially
considered as denominations. For example, Satanic cults. They have also a
liturgy: public worship and a Supreme Being (Satan).

In the other hand we can observe that there are some groups that even
if they don’t fulfil the common descriptions above mentioned are socially
considered as religions. For example, Buddhism. It is a religion without God as
areference (Buda, was the enlightened 500 b.c.). In the same way, Scientology.

In other words, it is not easy to find an accurate sociological definition of
a religious denomination.

We can also defend that the differences among religion and ideology, is
that the latter search for answers based on reason (immanent answers) not
from Faith (transcendent answers). Examples of ideology are many words that
end in —ism: feminism, Marxism, Liberalism, narcissism...

Ideologies have similarities with religions; for example, they have
also dogmas and they suggest or impose norms about how to behave. In
general terms we can say that the differences are mainly two: ideologies are
no linked with an specific God and don’t have liturgy (public worship). But,
sometimes those differences are no that clear. For example, we can see how
a political or ideological leader are considered by his/her followers almost like
divine creatures (cult to personality). And also, some political acts have the
appearance of religious acts...

As a conclusion: sociological definitions about religion & ideology are not
closed ones.

3.1. LEGAL DEFINITION OF RELIGION

¢Can the State define what is religion? If we stick to the principle of
neutrality (as we have seen above, one of the two pillars, of Non-confessional
State), the State is not empowered in religious issues. It cannot define the
orthodox content of a religion, but it can recognize them.
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Saying that State is not competent in religious matters doesn’t mean that
is indifferent (blind) before religion. State must accept, respect and protect
the free choice of individual to practise and profess what they believe.

According to article 10.2 of Spanish Constitutions, human rights (religious
freedom is a human right) should be interpreted: “according to the Universal
Declaration of Human Rights and international treaties and agreements thereon
ratified by Spain. Article 18 of Universal Declaration of Human Rights stands that
everyone has the right to freedom of thought, conscience and religion. According
to the Official commenter of the Council of United Nations, this art 18 protects:
Theistic & Non theistic believes even atheist, in other words, it also protects the
right not to profess any religion. This term (religion) should be interpreted in a
wide sense (not influenced by the traditional religions. So, the groups considered
by some individuals as cults are admitted in this denomination.

3.2. REGISTER OF RELIGIOUS ENTITIES

In Spain there is a ‘Register of Religious Entities’ as stipulated by the Royal
Decree 594/2015, on the organization and function of the Register of Religious
Entities. This register falls under the authority of the Ministry of Justice. To be
entitled to religious freedom, groups do not need to adopt any special legal form,
but they do have the option to enrol in this Register. Registration is not compulsory.
Registered denominations have only a limited number of legal advantages. The
main oneis that, once they are registered, they are guaranteed legal representation
as religious entities. There are diverse requirements to be enrolled in the Register
of Religious Entities. Registration shall firstly be made by request of the respective
religious entity in a written request. This written application must be accompanied
by a reliable document containing data such as:

— Notice of the foundation or establishment of the religious entity in
Spain.

— Entity name. The chosen name should be appropriate. That means
that it must be a name which has not been chosen by a previous group, or
that does not lead to misunderstanding referring to its religious nature. The
religious entity should also present the address of its central organism or at
least an address to receive the notifications from the Ministry of Justice.

— Declaration of religious purposes. These described religious purposes
cannot go beyond the limits established in the RFA: respect for the fundamental
rights of others and public order. More on this later in this chapter.

— Representative bodies of the religious entity. Rules of procedure
established in their internal norms, including the powers of the representative
bodies and requisites for a valid designation thereof.

Regarding religious foundations, until now (i.e. 2020) there is a norm that
allows only Catholic Church foundations to be enrolled in the register or Religious
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Entities. As most of religious foundations existing in the past were linked to the
Catholic Church, Royal Decree 589/1984 of 8 July was passed. But this norm
permits only foundations of the Catholic Church to be enrolled in that Register. The
idea was then to pass other royal decrees so that foundations belonging to other
denominations could also be enrolled in the Register of Religious Entities. But, for
the time being, no royal decrees allowing foundations belonging to Islam, Judaism
or Protestantism have been passed yet. It is clear that in order to comply with
the principle of equality or avoid any shadow of discrimination the Government
should create such royal decrees. It is a political decision.

3.3. CLASSIFICATION OF RELIGIONS IN SPAIN FROM A LEGAL
PERSPECTIVE

Based on Spanish law, four types of religions can be distinguished.

First, there are non-registered religious entities. Religious entities need
not register in order to act freely and to be entitled to religious freedom.
The Constitution guarantees the right of religious freedom for all religious
communities, whatever legal form they adopt, on the condition that they
respect fundamental rights of others and public order. Article 2 of RFA reveals
several manifestations of the religious freedom of individuals and communities.
Among others, the right of religious groups to: hold worship celebrations,
commemorate feast days, celebrate marriage rites, impart religious teaching,
establish places of worship, appoint and train ministers of cult, spread the
group’s creed, maintain relations with their own organizations and with other
religious denominations, and provide religious assistance in public institutions
such as army, prisons and hospitals.

Registering in the Register of Religious Entities (hereafter RRE) is not the
only way for a religious group to become a legal entity. Religious entities may
also opt to constitute an association under the Law of Association®®. In this
case, the requirements would be to submit an agreement among at least three
individuals and also an internal regulation (in a public or private document)
approving the organization of the association. If the religious group opt for
this choice (being just a civil association), they can enrol either in the National
Registry of Associations of the Ministry of Interior, if their sphere of activity
refers to the whole country, or, if their sphere of activity is located only within
one of the seventeen autonomous regions of Spain, in any of the registers of
associations existing in each of them. In any case intervention or approval by a
public authority is not necessary for a group to be entitled to the fundamental
right of religious freedom.

16 Organic Law 1/2002, 22 March, on the Right of Association.
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Second, there are religious entities enrolled in the Register of Religious
Entities (RRE). The most controversial requirement for registration is the so-called
‘declaration of religious purposes. According to the Spanish Constitutional Court,
the administration should not assess religious purposes. Thus, registration can
be refused only if the applicant religious group does not fulfil the requirements
(mentioned above) or ifitis legally proven (for example by a legal sentence) that
the applicant group uses methods or seeks illegal activities or goals. Nowadays,
there are more than 13.000 Catholic religious entities registered in the RRE and
more than 2500 non-Catholic religious entities.

Thirdly, there are registered religious groups that also have the status of
‘deeply or firmly rooted’ denominations. Regulated by Royal Decree 593/20015,"
this character is granted by the Ministry of Justice to denominations that have
been enrolled in the RRE at least 30 years or only 15 if the accredit the have
existed in a foreign country at least 60 years. If Minister of Justice, following the
procedure stablished in the Royal Decree grants a registered religious group the
‘deeply rooted’ status, it would give them further legal effects, like the right to
have a representative member in the Advisory Commission of Religious Freedom.
But the main ones are that their clergy can celebrate religious marriages and those
marriages will have civil effects. Only religious groups with deeply rooted status
have the possibility of reaching a Cooperation Agreement with the State. So far,
four denominations have obtained the deeply rooted status (notorio arraigo)
but they have not yet signed a cooperation agreement with the State. They are:
Mormons, Jehovah Witnesses, Buddhists, and Christian Orthodox churches.

Fourthly, there are religious groups, which have been registered in the
RRE, which have got the ‘deeply rooted’ status and have signed a Cooperation
Agreement with the State. At this point, we may distinguish between the
agreements signed by the Catholic Church (international treaties one in 1976
and four in 1979*° ), on the one hand, and the three cooperation agreements
signed by the official bodies of Protestants, Jews, and Muslims on the other,
mentioned above (Laws 24,25,26, November 11t 1992).

4. RELIGIOUS FREEDOM IN SPAIN

Article 16 of the Spanish Constitution recognizes the fundamental
right of religious freedom, not only for individuals, but also for groups and

17 <https://www.boe.es/diario_boe/txt.php?id=BOE-A-2015-8642> [13.02.2020].

18 <https://www.boe.es/buscar/doc.php?id=BOE-A-1976-18294> [13.02.2020].

19 Onlegalaffairs, <https://www.boe.es/diario_boe/txt.php?id=BOE-A-1979-29489>; On economic
affairs  <https://www.boe.es/diario_boe/txt.php?id=BOE-A-1979-29490> [13.02.2020]. On
Education <https://www.boe.es/diario_boe/txt.php?id=BOE- A-1979-29490> [13.02.2020]. On
Chaplaincy <https://www.boe.es/diario_boe/txt.php?id=BOE-A-1979-29492> [13.02.2020].
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communities. So, the holders of this fundamental right are individuals and
communities. Obviously, non the State.

Religious freedom of individuals have two dimensions: inner dimension
and external dimension.

The inner dimensions exist inside the individual. It is the pure freedom of
believing religious Faith, not believing in any religion, change or just abandon
previous believes. As it happens inside us therefore, it doesn’t have limits. No
one can limit what we live inside use.

4.1. MANIFESTATIONS OF RELIGIOUS FREEDOM

According to the external expressions of religious freedom, art. 2 or RFA
of 1980 recognizes several manifestations.

4.1.1. THE RIGHT TO EXPRESS, OR NOT, RELIGIOUS BELIEVES

The right to freely express the creed any individual has or the absence of
religious believes. This statement can be expressed by words, but also through
an indirect ways as dressing up according to a religion (student wearing a hiyab
in a public school or bus driver wearing a kippa while driving).

The right to keep silence about religious believes. Article 16.2 of the
Spanish Constitution establishes that no one may be compelled to make
statements regarding his ideology, religion or beliefs. This statement forbids
not asking someone about his creeds but forcing to answer. And when we
talk about forcing we mean not only physically (which is not very common)
but when not responding brings negative consequences. For example if an
entrepreneur asks the applicant for a job about his/her religion and because
he doesn’t answer he is not hired. In our legal system. sometimes the State
asks the citizens about their believes. For example, in the Income Tax the State
asks contributor if he wants to address 0,7 % of the tax debt to the Catholic
Church. Or in Public School, where there are courses on Catholicism optional
for the students the Director at the beginning of the year term ask the parents
if they want to receive the religious course or an alternative issue. Same thing
in prisons. When an inmate enters the jail, he is asked if he wants to receive
religious assistance (chaplaincy) or not.

We should take into account that in these three examples we ar not talking
about direct questions referring the religious creed they profess, because their
answer don’t imply their faith (I can decide give my tax portion to the Catholic
Church and not being catholic). Besides, keeping silence in these examples
doesn’t mean negative consequences for the silent citizen. We can add that
these questions are necessary to foster other religious freedom, for example
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in the case of imamates in a prison or the right of parents so that their children
receive a moral or religious education according to their creed.

4.1.2. THE RIGHT TO RELIGIOUS WORSHIP

Right to worship in public or in private (or not to join them). That means
the right of citizens to pray in public or in private or the right to participate
or attend religious events. It is a manifestation of a fundamental right. It can
never be an obligation. No one can force another person to attend to acts of
worship%.

For example, in a private faith school, do teachers have the obligation
to assist to a mass celebrated in the school). It was a clash between one
manifestation of religious freedom of the school (as a legal person): his right to
preserve and protect their religious believes and the religious freedom of the
teacher that may include his right not to participate in a religious celebration.
Even if the religious celebration was held in a religious school that want to
preserve their creed the Constitutional Court said that not assisting to that
mass the teacher did not breach the duty of respect for the ideology of the
school which was the limit.

In the case of a soldier that did not want to take part in a military act that
stopped before a statue of Virgin Mary and was sanctioned by this refusal, the
Constitutional Court said his religious freedom had been undermined because
the military authorities should have taken into consideration the option
offered by the sanctioned solider to have been replaced by another soldier
(STC 177/1996) his religious freedom was undermined.

4.1.3. RIGHT TO RECEIVE RELIGIOUS ASSISTANCE OF HIS OWN
RELIGION

Interns in public places like hospitals, jail, or military facilities cannot
get out from the place where they are staying. Therefore, they cannot get
out to participate in religious celebrations. That’s why one manifestation of
their religious freedom is their possibility to receive in the hospital, prison
or religious facilities clergy (normally chaplains) in order that they can
comply with their religious obligations. Even in states, like France, where the
separation Church-State is very solid, the salary of the chaplains is payed by
the public authorities. It is not a way of cooperation with the religious group
but fostering one human right of the inmates: their religious freedom.

20 Itis punished in our Penal Code (art. 522).
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4.1.4. THE RIGHT TO COMMEMORATE RELIGIOUS FESTIVITIES

Commemorate is to remember or to honor the memory of something or
someone by some observance. When we talk about commemorate religious
festivities we not only remember that religious festivity but sometimes we
honor the festivity by dedicating this day to the divinity and not working. In
other words a weekly day off so they can worship God. For example, Sundays
for the Catholics or Saturday for the Jews.

According to the Spanish Law (art 37 of Workers Statute), the workers
have the right to rest day and a half weekly. The general rule is Sunday &
Saturday afternoon or Monday morning. Catholics don’t have any problem
(the day of worship, Sunday) but other religions, like Jews, Adventist have
their holy day other day than Sunday (Saturday).

According to the art. 12 of the Cooperation Agreements of 10
november1992 between the Spanish State and the representative bodies
of Muslims (Islamic Commission of Spain), Jews (Federation of Israelite
Communities of Spain) and Protestants (Federation of Evangelical Religious
Entities) the weekly days of rest for the followers of the Union of Seventh
Day Adventist Churches and Jews, whose day of obligation is Saturday, may
include Friday afternoon and all day Saturday, replacing those established in
article 37.1 of the Workers” Statute, provided an agreement is reached to this
between the employer and employee. In other words, if it has been agreed
in the contract. Regarding to Muslims, their cooperation agreement with the
State establishes in his art. 12 that “the members of the Islamic communities
that are members of the Islamic Commission of Spain, may, if they wish, ask
to stop work on Fridays from 1.30 to 4.30 p.m. to attend weekly mandatory
congregational prayer, and to leave work an hour before sunset during the
month of fasting (Ramadan).

According the General Law 37.2 of the Workers” Statute working holidays
shall be paid and not recoverable and may not exceed 14 a year, of which 2
shall be local®. But the Cooperation Agreements with Muslims and Jews also
establish some religious holy days and ads that the stablished holy days of
these two denominations may replace those established in art 37.2 of the
Workers” Statute only if requested by the worker and if it has been foreseen in
the contract. Regarding to Muslims or Jews students in Public schools, they are
excluded to assist to class and to do exams those days, at their own request or
at the request of their parents.

21 In any case, the festivities of Christmas, New Year, 1% of May (Labor Day) and 12*" October
(National Day of Spain) shall be respected nationwide.
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Regarding to public examinations to enter the public Administration, if
they are scheduled in one of those religious festivities, those exams might be
held at an alternative day provided there is no reason to prevent it (art. 12).

4.1.5. RIGHT TO CELEBRATE RELIGIOUS MARRIAGES

According to art. 32.1 of Spanish Constitution Man and woman have
the right to marry with full legal equality. RFA of 1980 establishes that one
manifestation of religious freedom is the right to hold marriage ceremonies.
We have to distinguish between this right and the possibility that those
religious marriages have civil effects. According to Spanish Law the only
religious marriages that have civil effects (they are, legally, as a civil wedding)
are catholic marriages (According to the Agreement between the Catholic
Church and the Spanish State on Legal Affairs®? those marriages celebrated
by denominations that have signed cooperation agreement (Muslims, Jews
and Evangelic)®, and marriages according to the rites of deeply rooted
denominations (Mormons, Buddhists, Jehovah’s witnesses, Orthodox)*.
Followers of other denominations can of course celebrate religious marriages,
but those weddings will not have civil effects. In order to obtain them a further
civil weeding would be required.

4.1.6. RIGHT TO RECEIVE BURIAL, WITHOUT DISCRIMINATION FOR
RELIGIOUS REASONS

In our country, for centuries, cemeteries were under the jurisdiction of
Catholic Church. Several factors, like epidemics in XVII century, fostered local
governements to claim for the legal competence over those places. And
even cemeteries became public Catholic Church maintained its control over
them deciding, for example, whether anyone (heretic, not baptized) should
be buried there or in a civil cemetery (a place separated from the ordinary
graveyard by walls.

An Act 49/1978 of burials in the local cemeteries (previous to the
Constitution) establish that town councils are obliged to carry out burials in
their cemeteries without discrimination on the grounds of religion or any
other reason (art. 1). This law gives all the local governments one year to
demolish the wall of the so-called civil cemeteries.

22 Art VL. I: “The State recognizes the civil effects of marriages celebrated according to Canon Law.
Canon marriage is considered legal under civil law from the moment of the celebration. For full
recognition of these effects, the marriage must be registered in the Civil Registry; this may be
done with the presentation of the church certificate of the existence of the marriage”.

23 Art 7 of the three agreements.

24  Article 60 of the Civil Code.
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The RFA of 1980 recognize, as a manifestation of religious freedom, the
right to receive dignified burial without discrimination on religious grounds.
The Cooperation Agreements of 1992 with Muslims, Jews and Protestants
establish the right of the communities to possess cemeteries of their Own
(at their expenses), their right of Muslims, Jews and Evangelic to have a plot
within the public cemetery and to observe their burial or funeral rites.

Currently in Spain there are 11 Jewish burials (6 private cemeteries®® and
5 plots in municipal cemeteries AND 28 Muslim burials (4 private cemeteries?®
and 24 burial plots in local cemeteries).

4.1.7. RIGHT TO RECEIVE & TRANSMIT RELIGIOUS INFORMATION

Article 2.1.c) recognises the right to receive and transmit religious
information orally, by writing or by any other procedure (ex: by mass media.
This right includes the right to exercise Proselytism. According to Kokinankis
V. Greece [1993] ECHR, religious freedom includes the right to try to (attract,
persuade) other people towards their own beliefs (the right to convince
others, to proselytize.

A law implementing this human right that prohibits this manifestation of
religious freedom would violate the core content of religious liberty. The ECHR
has also underlined what improper proselytism is. For example, an excessive
pressure over people. Especially if the people that are being proselytized
are in distress or need. For instance, using techniques of brainwashing or
violence (it would be the case of coercion). We have to consider that acts of
legal proselytizing may be transformed illegal in the framework of labour or
hierarchical relations (superior-subordinate). According to ECHR, apparently
respectful conversations on religious issues can be considered illegals if in the
framework of military to subordinates (Colonel to soldiers). And it would not be
illegal if the proselytism is freely offered, for instance, to people in the street.

4.2. LIMITS OF RELIGIOUS FREEDOM

There are not unlimited fundamental rights. According to art 16 of the
Constitution: ‘Freedom of ideology, religion and worship of individuals and
communities is guaranteed, with no other restriction on their expression
than may be necessary to maintain public order as protected by law. In
other words, The only limits to manifestations of religious freedom whether of

25 Linea de la Concepcion (Cadiz), Casabermeja (Mélaga), Hoyo de Manzanares (Madrid), Palma de
Mallorca, Ceuta y Melilla.
26 Grifidn (Madrid), el cementerio “suhai

Iu

de la mezquita de Fuengirola (Malaga), Ceuta y Melilla.
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individuals or of groups are those necessary for the maintenance of public order,
which is protected by the law. ¢ What is public order? RFA 1980 implemented
the concept of public order mentioned by the Constitution. When speaking
about the limits of religious freedom this act enshrines two kinds of limits:

— Respect for the fundamental rights of others (like physical integrity,
equality, and freedom of expression). All manifestations of religious freedom
should respect, and thus, not undermine, fundamental rights of others.

— Public Order. Law 7/1980 presents this public order as a kind of
triangular concept with the following sides: public health, public morality, and
public security. Thus, everybody can express his or her religion as long as he or
she respects the area of this ‘triangle’.

4.2.1. PUBLIC HEALTH

This concept is mentioned in art. 43.2 of the Constitution?” which is under
chapterlll (principle of economic and social policies). Itis referred to the obligation
of public powers to protect and prevent public health, for instance through some
policies: TV campaigns on dental care, against pregnancy of minors.

In our penal code we can see articles that establish crime against Pubic
Health. We shouldn’t mistake Public Health with individual health. This
was the case of a Jehovah’s withess woman that had suffer a haemorrhage
(heavy bleeding) giving birth. The doctors asked his husband for permission
to intervene because they told him she needed urgently a blood transfusion.
The husband, Jehovah’s witness himself, rejected the permission, based on
religious grounds (a text in the bible saying they cannot eat blood). Transfusion
was order at the end, but her wife died anyways. Then, the husband sued
doctor for violation of their religious freedom. The judges in a wrong decision
presented as a limit of religious freedom the health of the people instead
public health.

The Autonomy of the patient Act (Law 41/2002) (art. 8) establish that any
medical intervention in the sphere of the health of the patient needs the free
and voluntary conscience of the patient.

Another example could be if a cook in a public hospital which is follower of
the sij denomination don’t want to shave his beard on religious bases. Public
health could be in some cases a limit for his decision on religious basis.

27 Article 43.1. The right to health protection is recognized. 2. It is incumbent upon the
public authorities to organize and safeguard public health by means of preventive
measures and the necessary benefits and services. The law shall establish the rights
and duties of all concerned in this respect. 3. The public authorities shall promote
health education, physical education and sports. Likewise, they shall encourage the

proper use of leisure time.
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4.2.2. PUBLIC SECURITY

It is mentioned in art 149, 12 29 of the Constitution when referring to the
exclusive competences of the State. One of them is “ Public safety, without
prejudice to the possibility of Self-governing Communities creating police
forces, as provided for in their respective Statutes of Autonomy ...”

So, the concept of public security it is here referred to that kind of security
Guaranteed by Security forces as it is said 104 CE: The Security Forces serving
under the Government have the duty to protect the free exercise of R2S and
liberties and to guarantee the safety of citizens.

But another meaning of public security can be legal security in the sense
that all laws must be obeyed. In general, religious manifestation, as they are
manifestation of a fundamental right can only be limited by an appropriate
norm respecting the legal Hierarchy. | mean, religious freedom, as Human
Right, can only be regulated, and therefor limited, by an Organic Law. That’s
why if the right of dressing according to one’s religious creed is forbade
not by a law (like in France) but by some bylaws of a School that ban would
undermine legal security because it should be implemented not by bylaws or
inferior norms but by an organic Law.

4.2.3. PUBLIC MORALITY

According to our constitutional court, public morality is a “Ethical
Minimum” (Case 62/1982 SCC). Public morality is a changing concept because
it is formed by ideas an values that have been accepted by society but they
might have been forbidden in the past.

Public morality cannot be identified with a religious morality. There might
be coincidences between religious and civic values. But their legal character
do not come from their legal status. In modern democracies public moral can
be resumed by the respect to human dignity and human rights.
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FROM THE CONSTITUTIONS OF THE FIRST NORTH
AMERICAN STATES TO THE ITALIAN CHARTERS
OF RIGHTS OF THE JACOBIN PERIOD™

The essay analyzes the influence that had the American constitutional
experience of the Seventies of the Eighteenth century on the French post-
revolutionary constitutionalism and on the Italian States of the so-called
Jacobin period. In particular is emphasized the incidence of the constitution
of Philadelphia in 1776 on the constitution of Naples in 1799, that provided
the original institution of the Ephorate to guarantee the balance of power and
Council of Censors would have the task of preserving and protecting public
education.

Key words: Italian modern constitutionalism, American constitutionalism,
French constitutionalism, Ephorate, Coucil of Censors, Balance of Power.

1. AT THE ORIGINS OF MODERN CONSTITUTIONALISM

The North American and French “charters of rights” of the mature
Eighteenth century were the first expressions of modern constitutionalism®.
They have represented an important point of reference for the constituents
of the so-called “triennio giacobino” (Jacobin three-year period:1796-1799) in
Italy?. In fact, the “constitutional fever”? that broke out in 1776 in the former
colonial States of North American that declared themselves independent from
England® and the strong contagion in revolutionary France triggered epidemic

*  Professor, Doctor of Law, Jonico Department at the University of Bari Aldo Moro.

** This contributionisatranslation of the essay: VinciS., Da Philadelphia a Napoli. Il costituzionalismo
moderno dalle Constitutions dei primi Stati nordamericani alle Carte dei diritti italiane del
triennio giacobino, Honos alit artes. Studi per il settantesimo compleanno di Mario Ascheri,
Vol. IV, L'eta moderna e contemporanea. Giuristi e istituzioni tra Europa e America, Maffei P,
Varanini G. M. (eds.), Firenze, 2014, 279-290.

1 Grossi P, UEuropa del Diritto, Roma/Bari, 20105, 116.

2 Important contributions on the subject have been provided by De Felice R., Il triennio giacobino
in Italia (1796-1799). Note e ricerche, Roma 1990; Ghisalberti C., Le costituzioni «giacobine»
(1796-1799), Milano, 1957; Zaghi C., U'Italia di Napoleone dalla Cisalpina al Regno, Torino, 1991.

3 Martucci R., Stati Uniti e Francia tra due Rivoluzioni costituzionali (1776-1792), Giornale di storia
costituzionale, n. 17, | semestre 2009, 44.

4 Maranini G., La Costituzione degli Stati Uniti d’America, Capozzi E. (ed.), Soveria Mannelli, 2003;
Teodori M., Storia degli Stati Uniti e il sistema politico americano, Roma, 2004; de Tocqueville A.,
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influences in many European states®. France itself had looked with curiosity
and admiration at the overseas experience which provided a “pratical example
of the correct functioning of representative institutions”, free from pollution
of corruption spread in that period by Sir Robert Walpole in Great Britain®.
The French interest for the North-American constitutionalism (born with
the experience of Virginia of 1776, which is the first legislative act called
“constitution”’) stemmed from the fact that those constitutions incorporated
“the enlightened ideal of equality between men, natural law and the
contractual theory of the state, the concept of limited government and the
principle of popular sovereignty, the right to revolution®. For these reasons
the American constitutions (whose experimental phase lasted about 15 years,
from 1776 to 1791) had immediate spread in Europe and especially in France,
where from 1778 the texts of constitutions were published in the «Affaires de
I'Angleterre et de ’Amérique» with the translation of the Duke Louis-Alexandre
de la Rochefoucauld, secretary of the American ambassador Benjamin
Franklin®. These were also subject of study, comment and debate in journals
such as the Journal encyclopédique of Bouillon', on which also appeared the
writings of the Abbé de Mably, whose observations on American constitutions
had an impressive echo throughout Europe and especially in Italy!!. Between
scepticism and enthusiasm, numerous writings were published in France in
those years, which included the propaganda works of Jacques-Pierre Brissot,
Filippo Mazzei and Jean-Nicolas Desmeunier, and also the discouraged
comments of Turgot and his pupil Condorcet. The latters, although in favour
of the «constitution d’un corps législatif unique», contested the excessive
subordination of American leaders to a polycentric political model such as
the English one, with competences separated among a plurality of bodies

La democrazia in America, Tesini M. (ed.), Troina, 2005; Floridia G. G., Lex facit regem, rex facit
legem, Teramo, 2005; Stroppiana L., Stati Uniti, Bologna, 2006.

5 Seethe studies collected in: MartucciR. (ed.), Constitution & révolution aux Etat-Unis d’Amérique
et en Europe (1776-1815), Macerata, 1995.

6 Martucci R., Opinion frondeuse, opinion éclairée, opinion publique nella Francia di Antico
regime, Giornale di Storia costituzionale, n. 6, Il semestre 2003, 113-115.

7 Martucci R., La rivoluzione dei due Mondi. Dal Settantasei virginiano all’Ottantanove francese, |
viaggi di Erodoto, 1992, 16, 115-143.

8 Stroppiana, Stati Uniti, 27. The reference is mainly to the Declaration of Independence, 1776, 4
July.

9 See also Lacorne D., U'invention de la république. Le modele américain, Paris, 1991, 78.

10 Charlier G., Mortier R., Le Journal encyclopédique, 1756-1793, Paris, 1952; Lénardon D., Index
du Journal encyclopédique, 1756-1793, Genéve, 1976.

11 Cugnetti P, Mably, analyste de la constitution américaine, in: Martucci R., Constitution &
révolution cit., 209-224; Costituzione e diritti fondamentali in Mably, Atti della Giornata di
studio, Genova, 25 novembre 1998, Mazzanti Pepe F. (ed.), Genova, 2001.
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(chambers, governor, council), and expressing suspicion on the mechanism of
balance of powers®?.

Among these experiences of American constitutions, the most used
by the French reforming opinion were those of the States of Virginia,
Pennsylvania, Massachussetts «parce que, a I'époque, ces trois états de la
Confédération américaine étaient envisagés comme des modeles presque
parfaits d’organisation des pouvoirs publics»'®, The Pennsylvania Constitution
of 28 September 1776 aroused particular interest in Europe!®, which, thanks
to the popularity enjoyed in the old continent by its author Benjamin Franklin,
was translated into French language and published in several editions®.
It had «considerable influence in the circles of physiocracy and democratic
and radical constitutionalism, more particularly on the doctrine of Turgot,
Condorcet, Dupont de Nemours and La Rochefoucauld-Liancourt»®®. In
fact, its characteristics of the strong prevalence of legislative power and
monocameralism - taken as a model by Paine, Turgot and Condorcet, contrary
to the English model of the balanced constitution - had a significant impact in
the first phase of the French constitutional debate, in which the attention was
focused above all on the problem of the separation and balance of powers"’.

Itis sufficient to mention the constitution draft of 6 September 1789 which
proposed the balance du Législatif, in the form of the royal veto on acts of the
legislative power, following the example of the Philadelphia Constitution on
the presidential veto on acts of Congress. It was also taken as an example
by the Grand Duke Pietro Leopoldo for a constitutional project for Tuscany,
who wrote on this topic some Observations*®: the interest shown by the Grand

12 Dicey A. V., Introduzione allo studio del diritto costituzionale. Le basi del costituzionalismo
inglese, Torre A. (ed.), Bologna, 2003.

13 Martucci R., Desmeunier et le droit public moderne, UEncyclopédie méthodique (1782-1832):
des Lumiéres au positivisme, in Blanckaert C., Porret M. (eds.), Genéve, 2006, 253.

14 The text of the Constitution of 1776 is published in Swindler W. F., Sources and Documents of
United States Constitutions, VIII, New York, 1979, 277-285.

15 The constitution of Pennsylvania was published in France in March 1777 in Affaires de I'’Angleterre
et de 'Amérique, then as a supplement to the edition of the Science du Bonhomme Richard
published in France in the same year, again the following year in Recueil des Lois Constitutives
des Colonies Anglaises, and finally in 1783 in Constitutions des Treize Etats-Unis. See, Aldridge A.
0., Franklin and his French Contemporaries, New York, 1957, 86.

16 Casalini B., LUesprit di Montesquieu negli Stati Uniti d’America durante la seconda meta del XVIII
secolo, Montesquieu e i suoi interpreti, Felice D. (ed.), Pisa, 2005, |, 325-355

17 Peuchot E., Uinfluence des idées américaines sur les constituants, in La France de la Révolution
et les Etats-Unis d’Amérique, Bodinier G. (ed.), Paris, 1995, 23-34.

18 The manuscript by Pietro Leopoldo Observations sur les Constitutions de la République de
Pensylvanie, which can be dated before the final drafting of his constitutional project in 1782, is
kept in the Haus- Hof- und Staatsarchiv in Vienna, Familienarchiv, Sammelbande, Karton 13, Leopold
I, “Sheets to be added to the general states”, n. 10. See Davis G. H., Observations of Leopold of
Habsburg on the Pennsylvania Constitution of 1776, Pennsylvania history, 29, 1962, 4, 373-380.
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Duke concentrated on the rules concerning the Assembly, which were seen
«as a possible curb on the temptations of his successors to leave the road he
had traced, but without prejudice to his absolute conception of sovereignty
and the centrality and intangibility of the figure of the Prince-father of the
polizei-licher Wohlfahrtsstaat»*°.

Few years later, the constitutional text of Philadelphia was also published
in Italian language in Venice in 1797 by the “Venetian Jacobins” Antonio
Marcantoni and Bernardo Maria Calura. Such publication contained two
writings by Benjamin Franklin, /I Buon uomo Ricciardo e la costituzione di
Pensilvania italianizzati per uso della democratica veneta ristaurazione (The
Good Man Richard and the Constitution of Pennsylvania italianized for use in
the democratic venetian restoration)®. Here above its preface:

The spread of the latter text instead of the constitutional texts of other
American states is justified by taking into account at least a couple of aspects: on
one hand it should be pointed out that the constitution of Pennsylvania was the
closest, among the American ones, to the French constitution, as it was based
on a monocameral system; on other hand, it should be kept in mind that for
the majority of Venetian people Pennsylvania, Franklyn’s homeland, seat of the
General Congress and inhabited by those Quakers who constituted the most
widespread American myth of those years, was by far the most famous among the
States, provided that it was not a synecdoche in place of the entire federation®.

What were the relevant features of this constitution? The text opened with
a A Declaration of the Rights of the Inhabitants of the State of Pennsylvania, in
which were mentioned the principles of equality between the “born free and
independent” men to whom were attributed “innate and inalienable rights”,
including the enjoyment and defence of life and freedom, the acquisition,
possession and protection of property, the pursuit and achievement of
happiness and security (art. 1)?2. The constitution adopted the principle of
the separation of powers, entrusting the “supreme legislative power” to a
Chamber composed of representatives of free men with particular caution
aimed at avoiding forms of perpetuation in representative mandates?®; the

19 La Rosa G., Il sigillo delle riforme. La ‘Costituzione’ di Pietro Leopoldo di Toscana, Milano, 1997, 144.

20 Calura B.M., Marcantoni A., Il Buon uomo Ricciardo e la costituzione di Pensilvania italianizzati
per uso della democratica veneta ristaurazione, Venezia, 1797.

21 Del Negro P, Il mito americano nella Venezia del ‘700, Padova, 1986; Pillinini G., 1797, Venezia
“giacobina”, Venezia, 1997.

22 A Declaration of the Rights of the Inhabitants of the State of Pennsylvania, Swindler, Sources and
Documents, 277.

23 Section 11 of the Constitution of Pennsylvania provided for a limit of two years in the duration
of the mandate with the possibility of being re-elected only after an interval of three years. See
Grimaldi A., Disegno storico del costituzionalismo moderno, Roma, 2007, 155.
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executive power to a President and a Council (section 3)%*; the judiciary power
to «Courts of Justice in the city of Philadelphia and in each counties that
make up the State» (section 4). A particularity of this Constitution - which
underlined its extremely radical character - was the provision in section 15
of the “examination of the people” for those laws having a public interest:

before the last reading by the General Assembly, and apart from the case in
which speed was essential, the proposed laws would be printed in order to be
submitted to the examination of the people and then passed into law in the
session of the following Assembly?®.

The most original part of the Constitution of Pennsylvania - which we
will not find in the French Constitution of the year lll, but which will be
contained in the Neapolitan Constitution of 1799 - was represented by the
last section which provided for the creation of a political body of control of
the constitutionality of the laws, the Council of Censors. This body was elected
directly by the people every seven years, «in order that the freedom of the
Commonwealth may be preserved inviolate forever»?. This Council (based
on the examples of the spartan ephoruses and the roman censors, already
mentioned in the writings of Machiavelli, Montesquieu and Rousseau?’) had
the “duty” to examine whether the constitution was preserved in all its parts
without the slightest infringement and whether the Institutions in charge of
the legislative and executive powers had fulfilled their functions as guardians
of the people, or whether they had arrogated and exercised other or greater
rights than those granted them by the Constitution. Moreover the Censors

had the function of examining whether public taxes had been rightly imposed
and collcted in all parts of the Republic, what use had been made of public
funds and whether the laws had been well and properly enforced. What were
the powers? The Censors had the power to demand all necessary papers and
records; to make public censorships; to order trials for state crimes and to

24 Sections 19 and 20 of the Constitution of Pennsylvania provided for particular limits on the
powers of the President, Vice-President and members of the Supreme Executive Council by
providing that these offices be all elective and of limited duration.

25 Lutz D. S., Popular Consent and Popular Control. Whig Political Theory in the Early State
Constitutions, Baton Rouge/London, 1980, 139.

26 Ibid.

27 Accordingto Guerci L., Liberta degli antichi e liberta dei moderni. Sparta, Atene e i «philosophes»
nella Francia del Settecento, Napoli, 1999, the myth of Sparta departed with the Essai sur le
droit naturel of Hiilbner and was welcomed by thinkers such as Rousseau, Hélvetius and Mably.
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recommend to the legislative power the abrogation of laws contrary to the
Constitution; to call a convention in case of absolute necessity to correct some
defective articles of the Constitution?.

2. EXAMPLES OF FRENCH CONSTITUTIONALISM (1791-1795)

The spreadin France of texts and translations of the American Constitutions
led to the diffusion of conflicting opinions and comments between those who
would have liked to import American examples into Paris and those who
(inspired by the theories of Rousseau® or by the English model taken as an
example from Montesquieu®’) considered them, instead, inappropriate to the
French reality. Girondins exponents, among whom stood out the names of
Brissot and Condorcet, looked carefully at the American lessons from which
they drew some principles that would be recovered in the contents of the
draft of the so-called “Girondin Constitution”, submitted to the Convention on
15 February 1793. In fact, Brissot and Condorcet were the authors who, since
the mid-1780s, have commented most acutely on American constitutional
developments, grasping their new aspects in relation to immediate reforms
and in view of the progress of political institutions. Although distant in
their philosophical approach and temperament, their republican thought
developed into the progressive acquisition of three categories developed
through reflection on the American experience: a notion of a Constitution
based simultaneously on human rights and popular consensus; clear
distinction between constituent power and constituted power; a conception
of representation marked by a search for democratic limits to democracy?'.

Differently from the first French Charter drawn up by the Constituent
Assembly in 179132, whose characteristics were still flawed by a difficult

28 This institute, introduced for the first time in the constitution of Pennsylvania, was taken over
only by the state of Vermont. Other states adopted different procedures, but they always tended
to reaffirm the different nature of the constitutional revision process, compared to the ordinary
legislative process. Casalini B., Nei limiti del compasso: Locke e le origini della cultura politica e
costituzionale americana, Milano, 2002, 79.

29 Fioravanti M., Aspetti del costituzionalismo giacobino. La funzione legislativa nell’Acte
constitutionnel del 24 giugno 1793, Historia Constitucional. Revista Electronica de Historia
Constitucional, 2007, n. 8.

30 Platania M., Montesquieu e la virtu. Rappresentazioni della Francia di Ancien Régime e dei
governi repubblicani, Torino, 2007.

31 Magrin G., La repubblica dei moderni. Diritti e democrazia nel liberalismo rivoluzionario, Milano,
2007, 54.

32 LemayE. H., Les législateurs de la France révolutionnaire (1791-1792), Annales historiques de la
Révolution frangaise, 2007, n. 347, 3-28.
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compromise between the monarchy and the bourgeoisie®, the so-called
“Girondin constitution” was strongly american influenced because it
was designed on the basis of the provision of primary Assemblies, which
recalled County Assemblies provided for Constitution of Massachusetts.
Those Assemblies had the right of legislative initiative, the power to express
themselves by referendum on the laws proposed by the monocameral
legislative body and the possibility of starting a censorship process on ordinary
laws, as well as the provision of a mechanism of constitutional revision as
an embankment to the threat of deterioration of the constitution by the
legislative power34,

These characteristics of representative democracy and of the forecast of a
strict control of the primary assemblies over the legislative power would have
constituted the most relevant differences with respect to the Montagnard
project (Rousseau inspired). This project was elaborated by a Comité de
Constitution in the aftermath of the Jacobin coup d’état which marked the
exit from the scene of the “Girondins”3. This Constitution was approved on
24 June 1793, but it was never applied because of internal difficulties, such
as the threat of the federalist revolt and the popular pressure of the Enragés
and the Sans-culottes, who did not allow to govern in accordance with the
constitutional rules. In fact, it presented regulatory provisions that significantly
reduced the role of the primary assemblies and made the right of censure
inapplicable. And here we must grasp the fundamental difference between
the liberal and democratic conception of the Girondins and the univocally
democratic conception of the Montagnards: “between a modern theory of
the Republic, indebted to the American experience, in which an extensive
political participation of the citizens is put at the service of a limitation of the
power of the representatives, and a theory of the Republic still tense, in the
Rousseauian perspective, in the search for a moral and political identification
between representatives and represented”?®,

33 The problem of the veto power, which was one of the main prerogatives of the President of the
United States of America as a tool to counter the decisions of the legislative power, was widely
debated in France where it met with strong opposition, including that of J. E. Sieyés. See, Le
Pillouer A., Le veto suspensif dans «la» Constitution de 1791, LUArchitecture du droit. Mélanges
en I’lhonneur de Michel Troper, Paris, 2006, 625-637.

34 Magrin G., Condorcet: un costituzionalismo democratico, Milano, 2001, 133-176; Persano P,
La catena del tempo. Il vincolo generazionale nel pensiero politico francese tra Ancien régime e
Rivoluzione, Macerata, 2007, 194.

35 Marie-Jean Hérault de Séchelles was the main editor of that montagnard project. See Locherer
J. -J., Hérault de Séchelles, I'aristocrate du Comité de Salut public, Paris, 1984.

36 Magrin, La repubblica, 61.
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The Constitution of the 5 fructidor of the year Il (22nd August 1795),
approved after the fall of Robespierre and the dissolution of the Public Health
Committee, represented the most exported and imitated constitutional example
as a bourgeois solution of the whole French revolutionary movement from 1789
until the end of the Convention®’: in it, the Commission des Onze unanimously
adopted the bicameral system with the provision of two chambers elected for
three years called Conseil des Anciens and Conseil des Cing cent® (inspired by
the Senate of the United States of America). Through that, it was intended to
avoid that a single representative Assembly could stifle the attribution of the
other constitutional powers, as had already happened in the past with the
Constituent Assembly, the National Legislative Assembly and the Convention®.
In order to avoid any form of perpetuation in the representative mandates, the
Commission provided - following the example of the Constitution of Philadelphia
- that the deputies could not leave the mandate simultaneously: articles 53-55
established, in fact, the annual renewal of one third of the members of the
two Councils; the prohibition of re-application of outgoing members for a third
mandate only after a legislative interval of two years; the prohibition of being
members of the legislative body for more than six consecutive years®.

The organization of the executive power, on the other hand, was widely
debated in the Commission, which was divided between those who claimed it
should have a monocratic structure - following the example of the President
of the American States with the veto power over the Councils - and those who
preferred a collegial solution. The monocratic idea was not approved because
too many were the fears of a return to dictatorship as that of Robespierre and
so prevailed the collegial solution in the number of five members who would
make up the executive board that was called Directory*'. Unlike the President
of the American States, this latter body did not have the recognition of veto
power, but only the possibility of suggesting legislative solutions without
participating in the elaboration of draft laws. This meant a weakness of the
executive power resulting from a bad separation of powers that had made
gears divided - not separated - into two different compartments, without
there being any balance®.

37 Grimaldi, Disegno storico, 153.

38 Martucci R., Lesa nazione, lato oscuro dell’ottantanove. La rivoluzione francese e il suo nemico
interno (1789-1791), Quaderni fiorentini, 38, 2009, 1, 337.

39 Saitta A., Le costituenti francesi del periodo rivoluzionario (1789-1795), Roma, 1989, 185-190.

40 Grimaldi, Disegno storico, 155.

41 Materazzo L., Il modello costituzionale degli Stati Uniti nel processo costituente francese
dell’anno Ill, Storicamente, 2, 2006, 3.

42 Colombo P, Governo e Costituzione. La trasformazione del regime politico nelle teorie dell’eta
rivoluzionaria francese, Milano, 1993, 489.

- 151 -



Stefano Vinci
Legal History Profiles of Modern Constitutionalism in Italy. From the Constitutions of the First North
American States to the Italian Charters of Rights of the Jacobin Period

During the fifty days of the constituent debate, there were attempts to
balance the abuses of legislative power against the executive power through
proposals - which were rejected by the Convention - to introduce Bodies
in order to control the constitutionality of laws, inspired by the institute of
Censorship provided for by the Constitution of Pennsylvania: Jacques-Marie
Rouzet proposed in February 1793 the creation of a collegiate body, called
“Ephorate”, of 85 members which would have to carry out a preventive check
on the constitutionality of laws*. Two years later, Abbot Sieyés proposed
the introduction of a Jury constitutionnaire which would have the task of
pronouncing “on the violations and attacks against Constitution”, which will
be denounced by Conseil des Anciens, Conseil des Cinqg cent, the electoral
assemblies, the primary assemblies, the Court of Cassation*. The rejection of
these projects was determined by the conviction of the twelve commissioners
that there was no need for external controllers of the Constitution, which,
moreover, it was feared could end up overtaking others. In their opinion it
was sufficient to provide those bodies with guarantees able to resist any kind
of attack on the powers themselves®. In fact - as Thibaudeau observed in his
Mémoires - the Council of Censors of Pennsylvania itself had been considered
ineffective in preventing all violations, so true that it was doubted that
preventive action had any effect?.

3. THE ITALIAN CONSTITUTIONS OF THE JACOBIN THREE-YEAR
PERIOD (1796-1799). THE ORIGINALITY OF THE NEAPOLITAN PROJECT

The afore mentioned Pietro Leopoldo’s constitutional project, inspired by
the Pennsylvania Charter, drawn up in 1782 for Tuscany, never came into force
“perhaps for fear of reforms, perhaps for other reasons””. It is certain that if
an enlightened Sovereign like the Grand Duke of Tuscany had no longer carried
out the reforms, “it doesn’t take much imagination to understand how the other
States, whose governments hadn’t even conceived such designs, remained

43 Rouzet J. M., Project de Constitution Frangaise, Paris, 1793.

44 Sijeyés J. E., Opere e testimonianze politiche, Troisi Spagnoli G. (ed.), Milano, 1993, 833. See,
Fioravanti M., Sindacato di costituzionalita delle leggi e Rivoluzione francese. Sieyés e il
jury constitutionnaire, Le Carte e la Storia, 11, 2005, n. 1, 175-188; Goldoni M., La dottrina
costituzionale di Sieyés, Firenze, 2009, 173-216.

45 Materazzo, Il modello, 5.

46 Thibaudeau A. C., Mémoires sur la Convention et le Directoire, Paris, 1824, 387. See, Manca
A. G., Lacche L., Parlamento e costituzioni nei sistemi costituzionali europei ottocenteschi,
Bologna, 2003, 84.

47 Ghisalberti, Le costituzioni giacobine, 79.
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tenaciously attached to the traditional institutions”*®. This “constitutional
immobility” (which reflected the model of the French absolute state before the
Revolution®) received a strong shock the day after the advance of the Napoleonic
army that favored in every Italian State the adoption of a constitution along the
lines of the French Constitution of 1795. Napoleon’s entry into Milan unleashed, in
fact, the constitutional ambitions of the Italian Enlightenment who soon had the
opportunity to present their ideas in the competition announced on 27 September
1796 by the general administration of Lombardy on the problem: Which of the
free governments agrees to the happiness of Italy?*°, to which fifty-seven projects
were presented, some even inspired by the American charters of rights™.

Hence a flourishing, in the various nascent republics, of draft constitutions
drawn up following the example of the Thermidorian Constitution of the year lll
%2:in Bologna, a constitution Council in July 1796 prepared a text for the Republic
that was being established, which turned out to have more the appearance of
a city constitution than that of a unitary Republic®3. Few months later, within
the congress of Reggio Emilia, which had proclaimed the Cispadanic Republic
“one and indivisible” (erected in the territories of Modena, Ferrara, Reggio
and Bologna), a constitution committee was charged with drafting a text “fully
compliant with the French constitution in all those parts that are compatible
with the circumstances of our republic”>*. In Milan, Bonaparte gave the French
text of year lll to the Cisalpine Republic®®. In Genoa (where the process of

48 Ibid.

49 Venturi F., Saggi preparatori per Settecento riformatore, Roma, 2002.

50 Siveda Saitta A., Alle origini del Risorgimento: i testi di un celebre concorso (1796), Roma, 1964;
Formica M., Le repubbliche giacobine, AlImanacco della Repubblica. Storia d’ltalia attraverso le
tradizioni, le istituzioni e le simbologie repubblicane, Ridolfi M. (ed.), Milano, 2003, 20.

51 Spini G., Mastellone A. M., Luraghi R., Bonazzi T., Ruffilli R., Italia e America dal Settecento all’eta
dell'imperialismo, Venezia, 1976.

52 A first scheme of “political constitution of every Italian republic” was elaborated by Filippo
Buonarroti (Pisa, 11 November 1761 - Paris, 16 September 1837) and was inspired, however,
more by the text of the French constitution of 1793 than by that of 1795. See Federici L.,
L'egualitarismo di Filippo Buonarroti, Saonara, 2006.

53 Barbera A., La prima costituzione italiana: la costituzione di Bologna del 1796, Clio, 34, 1998,
279.

54 Dippel H., Constitutions of the world from the late 18th century to the middle of the 19th
century, Gottingen, 2010, 279-318.

55 The creation of the Cisalpine Republic, proclaimed on July 9, 1797, was announced by Bonaparte
in a proclamation in which he declared that France renounced its right of conquest over it,
transferring to the new republic the sovereignty that until then had belonged to the House
of Austria. Zaghi C., Cispadana, Cisalpina e Repubblica italiana, La grande storia di Milano, I,
L'Italia di Napoleone, Torino, 2010.
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democratization took place without the invasion of the French army®?) the new
provisional government of the Ligurian Republic commissioned a legislative
commission to draw up a constitution whose text (subject to modifications
suggested by Bonaparte himself, which made it very similar to the French one
of 1795) was approved by the people almost unanimously*’. In Rome without
a Pope, the proclamation of the Republic was followed by the granting of a
constitution drawn up by a French commission, which was very similar to the
French Constitution of the Year III°8 In the small republic of Lucca in 1799
there was a brief democratic constitution that can be defined as a synthesis
of the French example®. And finally in Naples, where the arrival of General
Championnet led to the creation of a provisional government within which the
Neapolitan Jacobins elaborated the project of the Neapolitan Constitution®.
The latter is the most original®* and the most criticized of the texts written
in Italy in the Jacobin three-year period®. Its preparation was entrusted to
the Committee of Legislation chaired by Francesco Mario Pagano® and
composed of Domenico Forges-Davanzati, Giuseppe Logoteta and Carlo
Lauberg. According with Gioele Solari, the project was a personal work, rather

56 The interest of the French to agree with that republic to ensure the important routes of
communication with the mother country allowed, while respecting the territorial integrity,
the creation of a representative government, in which the legislative power was entrusted to
two councils of five hundred and three hundred members and the executive in the hands of
the Senate composed of the Doge and twelve senators appointed by the Councils. Ronco A.,
Gli anni della rivoluzione: da Ventimiglia a Sarzana il dramma della Liguria nell’epoca
giacobina, Genova, 1991.

57 See Lamponi M., La meravigliosa storia di Genova dal 1797 ai giorni nostri, |, Genova nell'impero
francese, Genova, 1986.

58 Formica M., Sudditi ribelli. Fedelta e infedelta politiche nella Roma di fine Settecento, Roma,
2004; Caffiero M., La repubblica nella citta del Papa, Roma, 2005.

59 The provisional constitution of the Republic of Lucca established only the organization of an
executive directorate and two legislative councils, with the usual characteristics but with a small
number of members (24 senior and 48 iuniors). The declaration of human rights was missing.
Arrighi G., Una trama contro la repubblica di Lucca organizzata a Livorno nel 1796, Rivista di
Livorno, n. 5, 1956.

60 Among the many editions, the text of the project is now published in Progetto di Costituzione
della Repubblica Napoletana [1799], Mastroberti F. (ed.), Macerata, 2012.

61 Castagna P, Diritto costituzionale, Napoli, 1861, 238 stresses the originality of the text prepared
by the Committee for Legislation: “Naples only departs in its constitution of 1799 from the
French of 95 confirming by luminous act the characteristic mark of Neapolitan philosophy,
intellectual independence, originality of thinking”.

62 See Battaglini M., Mario Pagano e il progetto di costituzione della Repubblica Napoletana,
Roma, 1994, 24-26; Mastroberti F., |l progetto costituzionale di Francesco Mario Pagano tra
storia e storiografia, Progetto di Costituzione, Mastroberti F. (ed.), IX-XIII.

63 On the lawyer Francesco Mario Pagano (Brienza, 1748 - Naples, 1799) see, Firpo L., Francesco
Mario Pagano, Napoli, 1998.
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than exclusive work of Pagano®, to whom we owe the full paternity of the
text in which he transferred all the principles that had matured through his
enlightenment cultural formation. This explains the originality of the project,
the result of the thought of a Jacobin “lawyer-philosopher”, fascinated by the
epochal upheavals that the American and French revolutions had involved®. In
fact, Pagano, quickly elaborating the constitution (which was finished in only
two months because of the staggering political situation of the Neapolitan
Republic), was very inspired by the French Constitution of the year Ill. In
respect of that, Pagano considered necessary to make changes related to local
conditions also in consideration of the crisis of the French directorial system.
He also was inspired by the Constitution of Pennsylvania of 1776, which
represented one of the most original and suggestive American examples.

Pagano’s Project was preceded by a “Declaration of the Rights and Duties
of Man, Citizen, People and their Representatives”, which followed the French
example of 1795, although with some variations concerning the distinction
between the rights of man from those of citizen and people and the duties
of man from those of citizen and public officials®®. The Neapolitan text
implemented the principle of separation of powers with the provision of a
Senate of 50 members, widowed or married at least 40 years of age, which was
responsible for the legislative initiative on the basis of the belief that “few and
mature men can do it better, rather than ardent multitude of young people”
and, in reverse with respect to the French model, of a Council of 1220 members
of age not less than 30 years, which would approve or reject proposals for
legislation coming from Senate. As for the Directory, the executive power was
entrusted to a college of five members, which Pagano called Arcontato, with
the task of promulgating laws, enacting measures for the enforcement of laws
and preserving the internal and external security of the Republic.

To guarantee the balance of power, the Neapolitan project provided for
the establishment of a body unknown to the French charters, which was given
the name of Ephorate (already identified by Pagano in his political essays of
1783, as a “balance” that would ensure the inviolability of the Constitution
and put a damper on the overflow of powers of the Republic®’) which recalled

64 Solari G., Studi su Francesco Mario Pagano, Torino, 1963.

65 Ippolito D., | diritti politici nella costituzione della repubblica napoletana (1799), Historia
Constitucional. Revista Electrénica de Historia Constitucional, 2001, n. 12, 99-109.

66 Furthermore, the principle of equality - which was included in the French text as a human right
- was placed in first place as the basis for all other rights. Mastroberti, Il progetto, XXXIII.

67 Pagano F. M., Saggi politici in Opere filosofico-politiche ed estetiche, Capolago Cantone Ticino,
1837, 296.
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the functions of the Council of Censors of the Constitution of Philadelphia®.
This institution - the introduction of which was favoured by the need to avoid
the crisis of the institutions that was affecting France - would have constituted
a real “Constitutional Court ante litteram®”, as external body in respect to
legislative and executive powers in order to ensure their own balance.

The title Xlll entitled “Custody of the Constitution” - which Vincenzo
Cuoco called “the most beautiful part of the Project”, because it guaranteed a
certain stability of the Constitution against possible revolutionary attempts”
— attributed to the seventeen Ephoruses: the control of the constitutionality
of laws, to be implemented through the rule according with each power of
government should stay within the respective limits and duties, deleting acts
exceeding constitutional limits; the proposal to the Senate of the revision of
some articles of the Constitution, if experience did not find it appropriate; the
representation to the Legislative Body of the abrogation of “those laws that
are opposed to the principles of the Constitution””?.

Finally, as for France, the judiciary was separated from the executive and
legislative powers” and administered free of charge by the elective judges of
courts’. The project deviated from the Thermidorian model for two aspects:
with reference to civil judgments, it provided that appeals should not be
presented to the court of another department, as was the case in France
with a system “very uncomfortable, and still expensive to litigants”’®, but to a
different section of the same court. As far as criminal justice is concerned, it
was entrusted to the “Juries of Prosecution and Judgment”, which should also

68 Mazzanti Pepe F., La circolazione di culture costituzionali estere nel triennio “giacobino” in
Italia, Revista Electrdnica de Historia Constitucional, 7, 2006, 307 pointed out that the novelties
introduced by Pagano would be explained by the influence of Gabriel Bonnot de Mably, whose
observations on the American constitutions were well known to Pagano who mentions them in
his Political Essays.

69 See Ghisalberti C., Dall’'antico regime al 1848: le origini costituzionali dell’ltalia moderna, Roma/
Bari, 1987, 81.

70 Rapporto del Comitato di legislazione, Progetto di Costituzione, 15.

71 Cuoco V., Frammenti di lettere a Vincenzio Russo, Saggio storico sulla rivoluzione di Napoli,
Cortese N. (ed.), Firenze, 1926, 405.

72 The Ephorilasted for one year, they were not immediately eligible for other republican positions,
they could not be re-elected to the eforato for five years and they could not exercise during
their mandate any function within the powers of the Republic. See D’Eufemia G., La Censura e
I’'Eforato nel progetto di Costituzione di Mario Pagano, Annali della Facolta di Giurisprudenza,
7-8,1947, 141-151.

73 Progetto di Costituzione, art. 202: «Judges cannot mingle in the exercise of Legislative Power,
nor can they make any rules. They may not arrest or suspend the execution of any law, or sue
the Directors before them for reasons of their functions».

74 Rao A. M., Lordinamento e l'attivita giudiziaria della Repubblica napoletana del 1799, Archivio
Storico per le Province Napoletane, 13, 1973, 73-145.

75 Rapporto del Comitato di legislazione, 10.
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have worked for minor criminal justice cases’®, unlike France, which provided
for the intervention of jurors only for the most serious offences””.

A distinctive and innovative feature compared to other Italian and French
Jacobin Constitutions was represented by the Court of Censorship, which,
“in imitation of the ancient republics”, would have the task of preserving and
protecting public education, constitutionally guaranteed, through the power
to judge the behaviours of the citizens, both by office and by complaints
received from the Judges of the Peace’. The focus on physical, moral and
intellectual education in the Neapolitan project was a novelty compared to
the Thermidorian Constitution, which only promoted education as intellectual
training’”. The objective of educating the man to become a good citizen
(resulting from the fear of corruption, which so feared the Italian Jacobins
in the face of the bad example set by some French officials and agents of
that period®) was concretely answered in title X of Pagano’s project entitled
“Education, and public instruction”. In it, public education was distinguished
from education: the first one provided that there were public places intended
for the performance of “gymnastics and warrior exercises”; that on holidays
the over seven years were called “in places established by law to hear the
explanation of the Republican Catechism”; that were established “Republican
Theaters, where the performances are directed to promote the spirit of
freedom” and “National holidays to excite the republican virtues”. The
second provided, however, the promotion of school instruction, through the
establishment of “primary schools, in which young people learn to read, to
write, and the elements of arithmetic, and the Republican Catechism” and
High Schools, the number of which will be regulated, at least one for each
department?®!.
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TOMAS GIL MARQUEZ®

THINKING ABOUT SECURITY

They are, the current times, times of profound changes, someone could
answer that we have always been in times of change, but the current ones
have certain characteristics that make them worthy of a rigorous observation,
that allows us to understand what is happening around us and design Future
scenarios The world that we met until a few years ago has gradually vanished,
quietly, but without pause. Eastern Europe, the so-called iron curtain, was
revealed to us as a rusty world, which fell, like a “house of cards”, before the
envy of a brave Pope, John Paul ll, discovering, a few years later, that perhaps,
before the fall of the Berlin wall, we were calmer, even knowing that those who
lived behind the iron curtain lacked freedom, all victims of a brutal experiment:
the creation of a new man, far from God, who He became a true slave of the
“jailer” state, created by Lenin and consecrated, years later, by Stalin.

The terrorism that we had known has become a new monster, global
terrorism, which threatens large territories of the Muslim world and Europe
itself, migratory phenomena coward us and show the most miserable faces
of what some defined as “quiet” Europe: xenophobia, racism and emerging
populisms, even in our beloved Spain today we are witnessing the onslaught of
political groups of this profile that stain with stormy clouds that agitate the sky.

Innocent of us, we now know that they spy on us, listen to us, intercept
our communications on social networks, including those of European political
leaders, Our, happy and naive, Rule of Law, is stunned by the knowledge that
human rights have been violated in the fight against new terrorism, that there
were, perhaps still exist, secret prisons beyond judicial control, that the famous
CIA flights were not an imagination, but a shameful reality and that manuals
have even been prepared containing torture procedures in defense of security,
the rule of law, today becomes a matter of faith.

Key words: Public security, civil society, individual/personal freedom.

1. INTRODUCTION

Mass society of the latter 20" century and the earlier 21th century is
heading toward a very closely monitored world, a society, driven by the ease
of control, due to technological development and particularly due to ICTs
(information and communication technologies).

Today, individual/personal freedom is conditioned, not to say threatened,
by the use of chips, fingerprints, telephone tapping (interception of telephone

*  Professor, Doctor of Law, Chair of Constitutional Law, Autonomous University of Barcelona.
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communications) and the use of videotaping. This marks a significant shift
since the anthropometry of the nineteenth century. Actually, the modern
monitoring and surveillance tools and mechanism are rooted in “the Echelon
project” conceived after the Second World War, for the purpose of establishing
an interception network, thanks to the initial agreement reached by the United
States (US) and the United Kingdom (UK). An agreement that other countries
such as Australia, Canada and New Zealand joined.

Nowadays, technological means and resources have been put at the
disposal of the fight against a diffuse and landless enemy as is the case of global
terrorism. Technology at the service of surveillance has rendered our lifestyle
transparent. Surveillance touches all areas of daily life. There is a time (there
comes a certain point in life) where that surveillance is no longer dependant
on processing techniques lying in our hands, but on machines which have to
be strictly and closely managed if we don’t want them to “stole” our freedom.

One of the most significant traits of the post-industrial societies is the sense
of a persistent insecurity within an uncertain life where the risky situations are
experienced in an acute and anxious form. One may say that people are living
increasingly with feelings of fear and a sense of vital threat.

Those feelingsare, more often than not, a by-product of internal perceptions
more than a reality. Nevertheless these perception breads hysterical and “over-
the-top reactions” as well as radical solutions.

All this makes up an architecture of the fear and a “mania” for security
where the civilized social order is progressively replaced by a new order based
on security, on the defensive order of the State, on the expansion of criminal
law and on the notion of law-and-order.

Security appears to be the supreme value, which is “commodified” as if it
was a mere omnipresent expendable commodity. The demand for security is
so great, that public police is unable to meet it. This is why the security supply
in private hands increases.

But it is worth remembering that in a democratic State it is important to
maintain public order not because of imposition, but rather because of civic
responsibility. For fear and psychological coercion alone on citizens (through
vigilance and control) are typical of authoritarian states. The presence of areas
of freedom can often lead to the existence of pockets of crime. It is therefore
important, aside from the surveillance, not no neglect the provision of basic
welfare and social services.

As we are often reminded, with the increases of the number of policemen
and courts we will maybe have less detainees but not necessarily less criminals.
Statistics show that an intense, massive, visible and constant police presence does
not always entails a reduction in criminality or a greater/increased sense of security.

- 163 -



Tomads Gil Mdrquez
Thinking about Security

Then, it becomes necessary to dive into the fears of the society of the
latter 20" century arising from societal changes. European society starts to
find the need to address new security challenges because of social changes.
These challenges results from/can be attributed to new phenomena, hitherto
unknown, such as global terrorism, emerging forms of crime and transnational
organized crime. These new phenomena feed on a world of drug trafficking,
money laundering, trafficking of human beings and cybercrime. The above
overview has got worse because of the emergence of new territorial hotspots
of conflict due to the fall of Berlin wall and the collapse of Soviet Union.

In this context, Man becomes increasingly isolated and lonely, and suffers
because of it. He feels ever more powerless before these new phenomena
occurring in quick succession, all the more so states are unable to master them
because of their old security schemes which have now become inadequate.

According to Minc, “psychosis about insecurity is, also at least, a product
of the fear of “the other” (fear of one another)” “The crime rate in France
has increase fourfold in the last 25 years. Armed robbery have grown tenfold.
Major crime keep spreading, and petty criminality is shooting up. This occurs in
the mist of a current state of hyper-emotiveness. Even the partisans of human
rights come to believe that it is necessary to “release ballast” considering the
pressure of public opinion which verges on obsession”?.

The monopoly of the legitimate use of physical force (monopoly on
violence), first described in sociology by Max Webber (even though it existed
before Webber essays) is no longer enough to address security issues. The very
concept of security has, in this historical time, acquired a multifaceted nature
that cannot be dealt with, from an action-reaction perspective.

Security is not exclusively a police or a “State thing” anymore because
the former (police) need sources of information way ahead of their territorial
jurisdiction, and the latter (the State) doesn’t comply with the long-standing
principle of sovereignty. Sovereignty is right now a weakened notion within a
globalized world, ruled by supra-national institutions, the economic life and the
new forms of modern criminality. At the same time, the elements aforementioned
can create even greater slices of political corruption within the states.

Following Clifford Shearing and Jenifer Wood?: “Police and law enforcement
authorities, were created as a quintessential, hobbesian institution. Today,
we should reconsider this approach for the notions of State, Sovereignty and
power have become rather ambiguous. It is therefore necessary to adapt to
the new times in order to achieve useful strategies to fight against insecurity”.
We must find new notions for our very new times.

1 MincA., La Nueva Edad Media, Madrid, 1994, 122.
2 Shearing C., Wood J., Pensar la Seguridad, Barcelona, 2011, 52.
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This way, the notion of human security arises, as set out in The human
development report (United Nations, 1994). The notion of human security,
recognised by United Nations in 1994 Human development report states that:

“The concept of security has for too long been interpreted narrowly: as
security of territory from external aggression,[...] It has been related more
to nation-states than to people[...] : as security of territory from external
aggression, or as protection of national interests in foreign policy. For too long
nations were overly concerned in arming themselves. [...] . Forgotten were
the legitimate concerns of ordinary people who sought security in their daily
lives. For many of them, security symbolized protection from the threat of
disease, hunger, unemployment, crime, social conflict, political repression and
environmental hazard. [...] For most people, a feeling of insecurity arises more
from worries about daily life than from the dread of a cataclysmic world event.
Will they and their families have enough to eat? Will they lose their jobs? Will
their streets and neighbourhoods be safe from crime? Will they be tortured
by a repressive state Will they become a victim of violence because of their
gender? Will their religion or ethnic origin target them for persecution?”

This idea was already captured in a letter sent in 1995 by the Secretary
of State of The United States of America to the Government, to report on the
result of San Francisco’s conference. That letter stated that: “the fight for people
should be articulated on to fronts.” The first one, was the front of insecurity
where victory meant absence of fear. The second one was the economic and
social front where victory meant absence of need.

Several years latter, the arguments that have been put forward have not
lost their relevance today (they remain valid): Neither the world is a safer place,
nor the notion of human security, which implies the ability to meet basic needs
such as food, water and others, has disappeared. A human dimension of safety
(a vital safety we would say) is indispensable to human dignity, especially if we
take into account the world that we are living in, full of contrasts, where the
affluence of some is perceived (live broadcast) by those most in need.

With regard to these issues, Jaume Curbet submits that criminality in its
very many forms seems to go hand-in-hand with the progress of our society. 3
Perhaps, the society that we have created is marked among many other things,
by an enormous growth of consumer goods in a social inequality scenario,
where mass media are always ready to induce us to consume excessively, even
if we cannot compete on an equal footing.

The phenomenon of criminality along the XX century has been analysed
in greater depth by David Garland in his work “the culture of control”. This
work provides economical explanations developed in the field of criminality,

3 Curbet J., El rey desnudo, Girona, 2010, 7.
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explanations such as the theory of opportunities. Garland rightly points out
how in Europe’s post-war period, the absolute moral standards and the
unquestionable restrictions lost credibility and got weaker, as the rigid social
hierarchies, with a long historical tradition, started to fade.*

All this concerns need to be taken into account, to my mind, in order to
understand that security is not just the responsibility of policemen, but also in
its dimension ,other determining factors are at play. These factors would allow
us to shape the security within new changing parameters. At the same time,
the above-mentioned parameters, that change according to diversiform topics,
will entail consequences into the security paradigm.

According to Garland, the control of tradition, the community control, the
church control and the family/parental control over the individual became weaker,
less imperative so-to-speak. The cultural milieu emphasized rights and individual
freedoms, dismantling at the very same time the legal, economical and moral
barriers that until then (to date) had kept women, men and youth in their place.’

Security issues cannot be analysed only from a one-directional approach
Those who try to reduce the notion of security to a mere cold statistical analysis
of crime rates (statistics that are sometimes disguised) are mistaken. Even if
they do it to satisfy decision-makers and public managers and to derive the
applause from the audience therefrom.

On the analysis of security issues, there are other variables involved, whose
ignorance prevents a true scientific debate. This is in line with Jaume Curbet’s
thoughts, “we need to see things clearly. There is a pressing need to ground
public security policies on a correct and an appropriate diagnosis adapted to
the problems that must be solved”.®

It is in this context where the changes in the field of security can be
understood. These changes, sometimes carrying huge repercussions in
strategics sectors like private security, lead to the creation of private police
forces. This blurs the differences between public and private and creates spaces
of an unclear control. As Jaume Curbet says: “Never before a fatal combination
of  higher and persistent rates of criminality and the chronification of a
widespread fear took place.””

The foregoing highlights that it exists a considerable concern on security.
This is nevertheless used by some (political) actors to put security at the heart
(at the top) of the political agenda, opening the doors to penal populism and
to the theory of the Criminal law of the enemy.

Garlan D., La cultura del control, Barcelona, 2005, 156.
lbid, 157.

Curbet J., El rey desnudo, Girona, 2010, back over.
Ibid, 7.

NO s

- 166 —



Tomads Gil Mdrquez
Thinking about Security

All'in all, a change in security policies in its most extreme forms puts us in
a position where some of us could justify social exclusion. This is what some
specialist call “the architecture of fear”. A sudden swing has occurred as Jean
Danet describes accurately: The overall movement consists of the following:
To wait for the criminal justice to solve everything. Criminal law is asked to
compensate for the lack of social controls in school, family and neighbourhoods.
The legislator is constantly expanding the scope of penal sanctions. We are
seeing an enhancement of the criminalization over time and space.?

Changes in our lives and in our communities breed the feeling of insecurity
which, in turn, is the trigger for other phenomena such as the rise of security
business and the formulation of security policies, which put our freedoms at risk.
Simultaneously new penal responses emerge such as zero tolerance-policy the
creation of excluded and exclusive spaces among most of the citizens, zones without
rights, the development of security technologies and finally the implementation
of the so-called theory of control. All this makes a big difference in our lives. As
Jaume Curbet recalls, the “neoliberal commodification” turns citizens into security
consumers. This has certainly a direct impact on public police forces understood
as a cohesive and articulate ensemble dedicated to the maintenance of peace,
who are now affected by the action of contradictory forces.®

One of the emerging phenomena due to those changes in our old Europe, is
the emergence of slums and shanty towns. These marginalized neighbourhoods
result from social exclusion. These marginalized neighbourhoods, which can
also be found in places other than the suburbs, are spaces where young
people feel neglected because of lack of opportunities, and the high rates
of academic failure. Those places could often be described as ghettos within
close proximity of an affluent world. This leads to frustrations because these
areas differ enormously from one another. These neighbourhoods are fertile
grounds for delinquency, as we also have to bear in mind that social marginality
provides of the necessary ingredients to deviant behaviours/tendencies.
Among those ingredients, they can be found the breakdown of the family and
the community, as well as the failure of schools to draw children and to retain
them enough (only part-time). Thus, these children will fall sooner rather than
later into truancy, as Alain Minc points out. “Deep down, public opinion feels
that an invisible society is forming inside a visible society. The former keeps
gaining ground at the expense of the latter.”°

What happened at the end of the century can lead us to think about Alain
Minc’s words: “ The State is loosing ground on its social functions and on its

8 Matterlart A., Un mundo vigilado, Barcelona, 2008, 225.
9 Curbet J., El rey desnudo, Girona, 2010, 75.
10 Minc A., La nueva Edad media, 1993, 112.
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ability to constraint. It is incapable of framing a reality that turns back to its
more primal rules and ways of working. Repression tries to face (cope with)
new forms of more and more sophisticated criminality. Nevertheless, it has to
coexist with a strongly expanding illegality/lawlessness.

Since the 1970’s (the) fear of crime has become increasingly and
particularly important. What looked like a situational and local anxiety, only
affecting individuals and poorest neighbourhoods is regarded currently as
a fundamental social problem and as one of the main characteristics of our
contemporary culture.

Tony Blair put forward during his tenure, the proposals on the fight against
loutishness across United Kingdom that included shocking measures such
as a three-month expulsion from the neighbourhood of “the systematically
troublemaker”. He also built academies to educate parents and he foresaw
sanctions, which aimed to punish those parents who did not take their children
to school, ggraffiti, noises, anti-social behaviour and forms of incivility such as
a shoves will be punishable. The measures that the labour party was ready to
implement would be very rare in Spain; not because of the vandalism borne
by citizens, but because of permissiveness, that has turned into transgression.

Proposals dismissed:

1. A 24h-working ( 24/7) Misdemeanor court.

2. Police powers to take the thugs to the ATM (cash machine) to make
them pay at once and in cash the fines for anti-social behaviour.

3. Complete ban on alcohol consumption on public transport, including
alcohol consumption on-board long distance trains and plains.

To refresh our memory. At the end of the eighteenth-century, Patrick
Colquhoun®? developed his ideas on the design of a crime-control model to
respond to the increasing rates of crime in London and in other large cities.

The model devised by Colquhoun envisaged full-time government officials/
civil servants, workingin a centralised organization. Colquhoun also emphasized
the need for identification and prosecution of criminals, a duty that should be
carried out by a specialized agency.

Colguhoun, instead of relating crime to criminality of specific individuals,
thought that crime was a normal response to temptations of the lower classes,
closely linked to laziness, vagrancy and poverty. The strategic response was not
to prosecute and not to punish individuals, but to focus on the prevention of
opportunities for crime and on the police surveillance of vulnerable situations

11 Ibid, 87.
12 Colquhoun P, A Treatise on the Police of the Metropolis, London, 1797.
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(It is my belief that Colguhoun was a man ahead of his time because he
anticipated the paradigm of situational crime prevention (SCP) dating from the
late 20" century). His writings led to the creation of a modern police force that
began to emerge in the 1820s.

The initial impact of late modernity led to the emergence of a much more
likely high rates of crime as a direct consequence of new socio-economic
structures. The aforementioned impact of late modernity on rates of crime
was multidimensional, involving: 1) more chances to commit crimes. 2) less
situational controls. 3) An increase of population “at risk. 4) Constraints of
efficiency on social control as well as a reduced autocontrol because of/due to
changes in social ecology and cultural norms.

2. THE DEBATE ON PUBLIC SECURITY

Private security companies already employ in Spain more than 88.000
workers nearly 25.000 of whom are in charge of the surveillance of public
buildings or state enterprises. Those companies generate a turnover of 2.800
million euros.

The private security sector is reaching in Spain the dimensions of a truly
state body, comparable to National Police or to Spanish military-nature police
(Guardia Civil). More than 75.000 security guards, 7.900 escorts/bodyguards
and 4.500 explosive countermeasures members prove so. The turnover for
this year will exceed 2.800 millions euros. The annual joint-budget of the two
above-mentioned public bodies is smaller than 3.600 millions euros. The staff
of this two bodies amounts less than 120.000 workers (45.900 belong to the
National Police and 71.477 belong to the Civil Guard).

While the revenues of private sector increases yearly by more than 10%,
last governments have simply applied increases barely covering the CPI in the
budget appropriation of security forces. Thus, in 1999 the joint budget of the
National Police and the Civil Guard was around 3.386 millions euros whereas
last year it was around 3.587.

It is also the case that the administration is the main costumer of those
companies. One in three guards are in charge of the custody of public
buildings or is employed by State companies according to the figures provided
by the Professional Association of Security Companies (APROSER), figures
corroborated by trade unions.

The above means that, 25.000 security guards serve in State companies,
guarding public buildings, a work that was assigned before to national polices

and civil guards. This results in an unstructured third security body composed
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of private companies acting as an intermediary between the State and its
subjects.

Those private agents have replaced the policemen standing on static police
surveillance points, even in the very ministries with the exception of The State
Presidency, the Defence ministry, the Ministry of Internal affairs and the Ministry
of Public administrations. These ministries were better by its very nature under
the custody of public servants. More often than not, the fundamental premise
is that private guards can perform the same duties thereby getting the State, a
cheaper service. This way, the State can assign its police officers to other tasks

According to the data provided by APROSER there are currently 7.900 active
private escorts/bodyguards affiliated to their own trade unions. While a Spanish
trade-union( UGT) put the figures of private bodyguards at less than 4.000 it
admits that there are too many and that, in any case, they constitute an authentic
third body performing tasks of custody of victims threatened by terrorism.

Moreover, private companies report that they cannot meet the need for
security workers because there are not enough people in the labour marked
interested in this kind of jobs. By the end of last year, APROSER estimated that
the number of private guards was around 71.631 and that there was a market
for the recruitment of more than 17.000 potential workers.

The situation in Spain is no different from the rest of the major European
countries. Germans, Frenchmen, British, they all have sectors of private security
with a stronger tradition as well as more crowed workforces. In the United
Kingdom, for instance, there were more than 200.000 guards recruited and in
Germany almost 170.000. The Spanish example is closer to the aforementioned
countries than to other countries in the Mediterranean Europe where private
custody of private assets has not yet reached such dimensions.

Following Clifford Shearing and Jenifer Wood*? “Police and law enforcement
authorities, were created as a quintessential, hobbesian institution. Today,
we should reconsider this approach for the notions of State, Sovereignty and
power have become rather ambiguous. It is therefore necessary to adapt to
the new times in order to achieve useful strategies to fight against insecurity.
We must find new notions for our very new times.

The overall movement consists of the following: To wait for the criminal
justice to solve everything. Criminal law is asked to compensate for the lack of
social controls in the school, the family and the neighbourhood. The legislator
is constantly expanding the scope of penal sanctions.

European society of the first third of 215 century starts to find the need to
address new security challenges as a result of social changes. These challenges
results from/can be attributed to new phenomena, hitherto unknown, such as
global terrorism, emerging forms of crime and transnational organized crime.

13 Shearing C., Wood J., Pensar la Seguridad, Barcelona, 2011, 52.
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These new phenomena feed on a world of drug trafficking, money laundering,
trafficking of human beings and cybercrime.

3. THE CIVIL SOCIETY

“I believe to be correct to include civil society as an actor/player in the
field of security. Civil society has become an international actor whose actions
could be complementary or alternative to governmental action. (Admiral Jose
Maria Teran elices, Chairman of the Joint Defence Staff of the Armed Forces —
EMACON)”.

Considering to reflect on security is not only risky but also a formidable
challenge.

In ancient times happily overcome, the notion of security was used as a
bait to trap the most conservative sectors in. Those sectors even monopolized
the concept of security and appropriated one of its most representative (prima
facie) instruments: The police.

Public security system must be based on making the police an effective
tool to fight against criminality. It shouldn’t be only a simply generator of cold
statistics that shows us committed crimes, clarified crimes, types of crimes,
the day, the hours and the places of those crimes but also it should be able
to address critical issues such as the degree of victim satisfaction with the
security system, the criminological profiles of the offenders (repeat offenders
or occasional offenders), the socio-economic strata etc.

The philosophy of this very new system of public security should overcome
traditional schemes and roles. It should allow us to articulate a security
apparatus based on the study and grounded on reflection and an objective
analysis of what is happening in our society. Moreover, this new system should
be devoid of endogamous character and still away from false corporatism.

Security it is not only up to policemen.

We shouldn’t have a system founded on external analysis that leaves
internal analysis to other operators such as universities, schools of criminology
or research centres.

Security is an essential part of public policies subject to an intense debate,
but not from the perspective of the past when the police apparatus was
conceived as the reference of the formula action-reaction.

Studies on safety and security and the proposals carried out on that basis
should also revolve around the participation of citizens as actors within the
system.

Studies and analysis on public security should reach think-thanks and allow
social partners to participate, as society is increasingly changing and plural.
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The philosophy of security system should be focused on promoting civil
participation as well as bringing in professionals in the fields of sociology, law
and other social sciences.

Crime and criminals must not be solely an element of concern for police.
Crime and criminality must be approached through a multidisciplinary system
capable enough to respond to the phenomenon of criminality.

It also feels necessary to design a security system based on the philosophy
of joint responsibility. It must be equipped with mechanisms capable of
explaining to society, what is being done, how it is being done and how much
does it costs the taxpayer.

Explaining, in short, how the money for security issues is spent. We should
consolidate a security system in which citizens become engaged even further. It
must be a system based on openness with regard to leadership and community
relations.

That system shouldn’t be a police chiefs generator stricto sensu but a
security directors generator. Some of those directors performing police duties
could come from the Police while some others not. They should, during their
studies, be trained in Police Schools as well as in institutes for higher learning
for public managers.

Police authorities, now more than ever, must be truly managers of public
services having a deep sense of commitment to the community.

Today’s society is becoming increasingly complex and dynamic. It is not
a managed society anymore but a society involved in decision-making that
exerts a healthy monitoring over public powers.

Underthe currentcircumstances, traditional conflict resolution mechanisms
hitherto used should be replaced by others, which allow us to meet the new
needs of our time: Immigration, organized crime, youth problems, domestic
violence etc.

1. Citizens’ participation gives individuals the opportunity to establish
direct relations with security decision-makers within a particular territory.

2. Citizens’ participation is a crucial instrument of social control in a
democratic society.

3.Citizen’s participation is the channel through which one can visualize
transparency and accountability.

Police organizations need flexibility and dynamism to respond to
upcoming challenges. Public security policies must design more transversal
organizations, coordinated by a common objective and distanced from rational
and bureaucratic criteria that undermine the adaptive capacities to new

circumstances.
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The assessment of results must be guided by professional standards and by
a high degree of objectivity.

| consider that the use of such concepts in the field of public security must
be framed in our constitutional model of public security.

Public security falls within the form of the state designed in article 1 of
Spanish constitution: a social and democratic state governed by the rule of law.

All this thoughts shouldn’t be interpreted in any way as the denial of the
values that private sector has brought and keeps bringing to our security system.
This question is no longer a matter of discussion. | just simply try to delineate
clearly the responsibilities of the private and the public sector although such a
delimitation is clearly stated in article 104 of Spanish constitution.

Police duties and functions must be imbued with strategic thinking. This
will let us design and elaborate projects for action on the basis of collected,
analysed and verified information. Thus, we will be able to advance and
interpret future scenarios, which could become reality and cease being a mere
hypothesis.

If we cannot design possible scenarios and their correlative action guides
we will have fossilised organizations. | agree in this matter with Mark. H. Moore
when he affirms that: “The adaptation of organizations is what determines
the long-term value of private corporations”.’ | believe this principle to be
perfectly transferable to public security.

Several months after being invited as an expert by a parliamentary
committee of the regional parliament of Catalonia, that was created ad hoc
to discuss about the advisability of the carriage of Taser-Weapons by the
autonomic Catalan police force, | am still unable to find an explanation to what
happened:

Modernity should not be neither an obstacle nor a impeding way of
interpretation to the improvement of police work conditions. Thisimprovement
is increasingly necessary.

The ideology of some make them loose sight of reality. They persist in the
do-godism and in a permanent sense of distrust and suspicion of the police:
This is the ideology of the anti-establishment movement at least in Catalonia:
The CUP.

4. CONCLUSIONS
1. Strategic thinking and quality among police organizations are good tools

in accordance with Mark. H. Moore words: “Public executives should strive to
define purposes of value for the collectivity and be able to produce them. In

14 Moore M. H., Creacidn de valor y gestion estratégica en el sector public, 1998, 87.
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addition to their own continuity, they must be ready to tailor and to reposition
their own organizations in the political and operational environment®,

2. The managers responsible for police organizations, in Moore words,
should rebrand/reinvent their organizations in order to flee from routine,
adapt to new requests and to fulfil with quality the legitimate expectations of
citizens.

3. Traditionally, this activity has been redirected towards statistics.
Nevertheless, statistics on their own will be useless unless the procedure
followed is correct Methodology is a key issue when talking about outcomes.
We should not merely provide figures but provide also data allowing us to draw
reliable conclusions and to modify strategies. Today, we learn of the upgrading
and modernisation of public administration as well as objective-based plaining
and available resources, unknown concepts hitherto. Such terms were firstly
used in the private sector, and we assist now to its transposition to the public
sector.
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(ABSTRACT)

If one asks a lawyer or scholar which part of the legal system comes to his
mind when he hears somebody speaking of human rights, the most probable
answer will be public law. The fight for human rights that has been carried
out all over the world since the middle of the twentieth century, is a fight
against the excessiveness or the unfairness of public power. Human rights
iconic figures like Nelson Mandela, Martin Luther King or Gandhi are known
as people that struggled against an oppressive state power or who tried to
make public authorities change the legal system. Nevertheless, the moment
one thinks about how and where human rights violations might happen in the
immediate surroundings, it is quite easy to realise that this kind of abuses may
have its origin many times in decisions or actions taken by private citizens.
Even more, some specific types of violations, characteristic of the current time,
are much more frequent in private relationships than in the public sphere:
labour harassment, school bullying, women discrimination in labour relations,
or privacy infringements performed by social networks or internet browsers,
are just some examples of this reality.

The question of how -and if- private law should worry about human rights
protection is not new. As a matter of fact, the doctrine of natural rights (the
precedent of human rights) was created by the Spanish School of Natural
Law (it attributed a divine origin to these rights), from which it passed to
the Modern School of Natural Law (where natural rights were explained as
intrinsically linked to human nature). Both schools argued that human beings
had natural and inherent rights that must be respected by any other individual.
It was the State’s duty to guarantee that nobody violates the other’s natural
rights. Thus, these rights were seen as producing effects basically in private
relationships. Philosophers of the Enlightenment like Rousseau, Locke and
Montesquieu brought the doctrine of natural human rights to the liberal
ideology of the liberal revolutions of the nineteenth century. It was during that
time when human rights started to be contemplated as something that must
be conquered from a reluctant State power, an idea that remains still today in
many people’s minds.

*  Professor, Doctor of Law, Chair of Private Law of Law School at the University of Corunna.
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Private law, however, never ceased to be worried and protect those natural
rights affirmed by the Natural Law thinkers. In many jurisdictions -and Spain is
one good example of it- they adopted a new name within the continental law
countries: “personality rights”. This kind of rights has traditionally included
many of the most important human rights: right to life, to privacy, to body
integrity, to liberty. The personality rights legal theory explains that they are
intended to protect every person’s physical, psychological and moral identity
as well as the external expression of such characteristics. It is remarkable that
during the Franco dictatorship in Spain, for example, the personality rights (a
catholic church doctrine since the XVII century) were the only way in which a
citizen could claim protection to his right to life or to liberty without falling into
the unwelcomed (and politically persecuted) discourse of the “antiquated”
western democracies.

Therefore, under this name of “personality rights”, what people ordinarily
call human rights has been always a private law issue. Nowadays most of
the scholars who tackle the problem of human rights protection in private
law starts by studying the rules, doctrine and jurisprudence on the rights of
personality. In Spain, the Constitutional Court, which is the Court in charge
of interpreting the fundamental rights declaration made by the Spanish
Constitution of 1978, has always recognised this fact and it has frequently
used the existing private law doctrine and theories on the personality rights.
Certainly, some new rights have been added in the last decades to the list
of human rights that produce effects in private law relationships that were
not included in the traditional list of personality rights. It has happened with
the freedom of expression, the right to equality and the religious freedom
that were not questions disputed by the time in which the personality rights
doctrine was conformed. This, obviously does not change the fact that
human rights had efficacy in private law, it just adds some new characters
to the film.

Asserting that human rights produce effects both in public and private
law does not mean that they play the same role way on these two branches
of the legal system. In public law, as it has been said before, human rights are
fundamentally a tool to prevent abuses and oppression on the State’s end.
They are used as legal weapons to reduce and to avoid -when necessary- the
excesses of public power in the name of the people’s interests. On the other
hand, in private law human rights appear normally at odds with one another.
The typical legal human rights case in private law involves the fundamental
right of one person against a different fundamental right of another citizen.
The rights appear in confronting pairs: right to dignity vs. right to freedom,
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right to privacy vs. freedom of information. It is the task of the human rights
jurist to define the scope and mutual limits of the different rights in order
to let people know how and to what extent they may exercise the powers
inherent to each right. Additionally, in private law human rights are often
posing questions on the validity and scope of the right-holder consent (the
legislation on informed consent for medical interventions is a good example
of this feature), which is something less habitual in public law.

Another interesting problem regarding the role of human right in private
law practice is the way in which they are applied to private law cases. From this
point of view, there can be distinguished three models in comparative law. The
first one is the indirect application model, according to which courts interpret
private law from the human rights standpoint. This view defends that all private
law rules must be coherent with human rights and must be given a meaning
pursuant to what human rights require. But the indirect application model
does not recognise a specific cause of action that anyone may use to request
from a court protection of one specific human right. The second is the direct
application model. According to it every person has a cause of action to sue
whoever violates his human rights in a private law relationship. Of course, asin
the previous model, courts must interpret the legal rules from the perspective
of human rights and any lawyer may argue that this or that provision must
have a certain meaning according to human rights. But, moreover, all citizens
are entitled to file a lawsuit against any other private person because he has
violated one of his human rights. Anyhow, it is interesting to add that, even in
those countries, like Spain, which have adopted the direct application model,
the most frequent way of alleging human rights violations is not, although
it is available, by means of the specific remedy to protect one the plaintiff’s
human rights. On the contrary, human rights violations are normally contested
by means of general private law remedies, such as injunctions or actions in
contract and in tort. In fact, one of the most debated issues in any country
regarding human rights protection in the private sphere is how damages
derived from violations to human rights, such as life, mental health, physical
integrity or privacy (in any of its old or modern versions -like the right to be
forgotten-) have to be compensated.
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The European Court of Human Rights has become a kind of “Supreme
Court” of human rights in Europe, aiming to set common standards of
interpretation of the scope of human rights. This poses a real challenge for
State members of the European Convention on Human Rights, as the juridical
systems, history, religion and culture of European countries are diverse.
Besides, some current trends, like secularization or immigration from Muslim
countries, have fuelled the controversies related to religion. Although States
enjoy a margin of appreciation to construe and implement the rights, according
to the doctrine of the European Court of Human Rights, there are some limits
that must be respected.

Since 1993, the judicialisation of religion is an increasingly relevant
phenomenon. Therefore, there is already a number of decissions of the
European Court of Human Rights that bind the States. The lectures deal with
this case-law. Initially, there is an analysis of section 9 of the Convention and
related articles. The presentation follows with a explanation of the elements
of the right of religious freedom and its scope. After that, it comes the content
of that right, both in the positive and in the negative aspects, dealing with
the most important topics that fall into its aim. Finally, the lectures refer to
the Government actions. The State duties comprise the abstention, in order
to be neutral in matter of religion, and positive obligations to guarantee that
freedom of religion is effective in all situations.

*  Professor, Doctor of Law, Vice-Dean for International and Institutional Relations, Law School of
University of Corunna.
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At the international conference “Answers to the Constitutional State
Global Threats”, held on October 18%, 2019, Prof. Santiago A. Roura Gémez
gave a speech on the topic entitled “Territorial Organization and Its Problems:
The Case of Spain”. He addressed the following questions: What are the aims
of the territorial organization? Moreover, is it just efficiency? Concerning
the questions, topics such as nationalities and the territorial organization
were discussed. There are two fundamental Constitutional purposes of
territorial divisions within one unique State: the efficiency approach and an
approach derived from the idea of how to deal with the existence of different
Nationalities within the State. There are two main models, but many peculiar
examples, such as: The Unitary State, The Federal State and Confederations,
devolutions, Regional States, and everything in between. In terms of the
Spanish way to federalism, Prof. Santiago A. Roura Gomez deliberated
the question: Does Spain have a territorial model within its Constitution?
Territorial constitutional challenges in Spain relates to Catalonia along with
the topics of the nationalities, the constitution, and the constitutional history.
Additionally, further topics were also addressed: constitutional challenges
in Spain, territorial model and beyond: global constitutionalism; algorithm
and political process; dealing with political instability; new rights and social
cohesion, and much more.

*  Tenured Professor of Constitutional Law, Doctor of Law, Head of Chair of Public Law, University
of Corunna.
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9MB85b6700bEsb, sMmodge dmdomadggdnls s PEbmgmgdal s 39Mdm o
Loxamm Lodsmoramolb oyMocoymo 30Mxo0l dgbsdmadmmodsis nbomagod-
amb domoooEn YBMY071000. YBMIO0L bydngd@ob dgxizobgds dmyHos bo-
Jofmmn3zgammb bozmbLENEMEoM Lsbodomamnmmbsg,t Mm3mal dnbjw3nmss
5063390 dgLodsdnL0 Ly3obmbAgdmMmm bmMagdan.

LadsmdmUbYd0gd&IMMOnlL bafodn, domomsn YBRgdxdnl Lodsm-
0sedn, sbamo GgbgbngdnE 8odmns3goms. s80L sbGMns, Bogsmnmsco,
3BMgmMons Lysmhgx3bm YBgds, MMBgmoE 9Mdbnd3650mmM36sc0 dmgomes-
Job dgbadmadmmose gobnbomgdmes. EMmabemgmodom, dmgm Mog J33Y-
69000 sanMmMdMn3 sMA]369080 AMbBIHTMgmMdOL B0 339 doohbosmn
1EbmMmymgdl, Mmdmadog gbm3mmdgb J33ybol Ggma@mMmnsby s nbnsb
8903LObOg0L. ,0a30MmMMOMN3 EMbyby Loxshm Ebmamydsdn PEbmgm-
0o dmbofhomgmonl dgLobgd” 3mb3gbinadn dnmomgonmas, Mmd dmbofo-
g LdbgMAHorMIdN 39N EIONMIOSL N1MJ076, FnsbnFmMb y3zgms Ysbmyml
30030mmdMn30 MmMasbmadal sMhg3690dn BBoL dnEx8olbs S Mo30L0 3ob-
©03&700L Hommaggbal YBMIdS 00 sMJd0m, 0y 30Mo d305ymaznmydl
08537 LodoMmogdMmng Ammbm3bgdl, Mog §o9Yygbgds dmJomagdal.? g3tm-
LSOFML FnbobEMmms 3MBoBg@nl My3mTgbsEnsdn sanmmMoMn3 boyxsmm
bogddgx70d0 AmJoagdgms Bmbahomgmodal MOMOSBY BomM3] EOMITS go3gm-
5 YEbmamgomsb o39330M7000 S BaBo gogLizs, Mma ,seg0mmomMn30

1 Logomozgmmb bogmbLlEGn@nEom Labsdsmommb 2010 Heamol 28 0360L0L osHy3gB0mgds
Ne 1/466 Logdabg: ,Lodomo3zgmml Lobogmbm sdE3gmo Lagomm3zgmml 3sMmsdgbEnl
§0bsomBcga”, LA, 56, 06/07/2010.

2 ob. Council of Europea, Convention on the Participation of Foreigners in Public Life at Local
Level, European Treaty Series Ne 144, Strasbourg, 05/11/1992, Article 6-1, <https://rm.coe.
int/168007bd26> [01.02.2021].
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0900l 3bm3mgdsdo doman s3&oma dmbosfommgmonl Hobasmalbgds sMoab-
3M000bs30m Loxndlgmby, sEanmMmmdmMn3 EMbyty Loxsmm bmamydsdo
9EbMmamMos dmbsfoemgmodal dgbsbgd 1992 Gamals g3tmbsdgml 3mb3gbEnals
dmanbm3bgonl dgLodsdnboco, 3sdnbsg 30, MmEs o3 3Mb3xbznnl dmobmsby-
00 Lobyma3HoxzMxdalsm30l 0yMoonmMeE 535t EJIONMIOIMO 3 sMal,
ogd blgbgdnmo 8373560%3700L 3000mbo gobom3zsmabHnbgdgmans.”®

4, 533036016 dOMN 0NN VBINIdIdBOL
aMasILMN3IdIM() L M3V3I6SION

MmagmME 53603670, doMomdsE PBRMYOSE SMNsMIdNL d1E0MIdIMON
30Mmos 8obo 3mbLEGNENE00L cMbybg ImHalMnggdss. MobviznMzgmonys, do-
Mooso 3obmbol &gJdbEg0d0, Mmool dgbsdsBnbs, 33MNmMgdldn bmM-
303 70s. 330b bomgma dsgosmama Lagomozgammdo hs@Eofmgdymo N356-
sb3bgmo Lo3MbLENEYEOM MgBMMASESY.

505Lm3b, NBMgo0L JBIIG060 MIsmaBognabozal, Mmammy Habo,
3mbLENEMEN0 EIEMO BILIYMMO0L bsd3znmo dobssmbol sBYL-
&900 bgds MmgmMi dndnbomg 306mbAadMMONm, nby Labsdsmamem
3Mod&0300 s dgbodsdnlo onmooymo mo@gms@nmom. 30Mmdomsc,
8308mboB30lL o30LnBmMgdal dobossmbn dmHabMmoggdnmos ,LoGyzobs ©o
899mboB30L o30LbYBRmMydal dgLobgd” 306mbam, Mmdgmog 3MmbLE0GYE0-
ol bLymosb godmadnbomy, gobLabm3zmasl godmbad3ol ma3nbyxmzmMydal
LSBM3MYOL, Lo3356dmM &gMAnbxdL (BogomMmnmsg, Laxshm 3ofals 36709, o-
Bo35300...), 3mmo@n3nmo s Labsdshmmm bo@y3zol co30LnBMIONL BoM-
8aMg0UL, Labsdsmomm gomMsabEngol, YRmIdol dxBmye30l Logyd3zmaodl,
35Lmbolidggdmmonl 3omgmgodl, 30b6mbal nb6EgM3MgB0Mxdnl AMEYmMmMOLL
0 o. 4. 0053eMMYMO, Ly3MBLENENENM LabsdsMmommmb gowshyzadnmy-
0900 3sLbmolL sMogmo 3Mmomydo@nMm 30mb3sl (BogomnmoE, 5aJbL
90x 6oL SBMULS S godmMbaB3ol dmMal, SBMYOL s BoJBJOL mMab s ». d.),
o939, sfhogmoan d73bngM-333ema35M0 Pdm3b0L Mo30L AMmAsl godmbad3al
0530L9BmMy00L sMULL. dalodsdnbac, dso dmMmab, nbxzmmadsgoymo ,boyb-
33“ dofMoomon PBMIO]00L goMmsb@amgoal sygomxdgmo 3ommdss.

LO3MBLENEYEoM LabsdsMoMml 3Mod@ngs sbg3g 9bnd3bxemm3sbns
300530560L YBRMg0700L dofganmamydgma 80dnbomgy 396mbIgdEMm-
00l bLfmmymazoboznl. dogmo Mogo gosHy3za&omgdxdn gobasdnmmdgol

3oMM339mM0 ©g01mMI0700L goslnby3sL s emmal dgbodsdal godm§3g-

3 sa0mmdMng Loxsmm Logdggdodo dmdomaggms dmbsfomgmdal MoMdSBY g3MmMbLdFMUL
9060LEMMS 3mBo@IB0L Mg3mdabsgns N R (2001) 19 Ha3mo Lobgmadfoxrmgdol dodsmm,
sbsmon 1, 3nb3®&n 5, BobobEMoms dmoanmygdal 776-3 dgb3zgms, 6 939009M0
2001 Homo, 93mm3ol LsdFML MY3MBI6S(30700 daNMMOMN3n M3003FsM3gmMmonls
Lo3nbgdBY, 3odmAExmmds ,,3mmogmoxn”, 2009, 306.
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3000050 osbaMmM3g0sL. dogomoms, LazmbLENGNENM Labsdsmammml
89059yYy33®&0ma0sd Loddgby dmgomogdgos 3mmoBosnmo gogMmomnsbgods
,OmdMmomods gJMmo0nsbn Lagdommzgmmbom3al”, dmdomogdgoms 3mmo@ninmo
899M0056700 ,,Lodom33mMmMbL 3MbLgM3G MO 3oMBG0s”, bogdomm3zgmmmb
dmgdomagdqgoo B300c0 dodognmn s 3obs 313539, Ladomozgmmb sbomasb-
Mo 0yMabEms sbmEnoEns, AmJomadggon sho 3ogNMNs S Xo0s X0d30-
0560, Logdom3xMmL Labsebm sd;339mM0 LodoMmmzgmmmb 3oMadgbEnls
§0boomBcega? smbgdnmo dgE3oms ,,d73M10700Ls o FobnxigbBGSENgdNL
3906mbal” dnbssmbn.

5. LL3MBLGNGIVBOM MIBMMANL 3ILIB0 LHIIMAM3ITNMAN
d0m001OLN JBMMIdIBOL 655030

2017-2018 §omgddo J33ybal domoomosn 306mbal goolnby3s mals
§aLM0gdn oEas, MoEash ©odxndbgdgmo bymabyamadal gobdsm@E)g-
000, 350 dmMobl ,,dmgdgen 3MBLENEGNENS M vaIbs Lyzdsmal gomsb-
&070L 3mbiMadnmo doMomon PBMId]00L ©oE30LY o 3MBLENEYEN-
Mo mmMasbmgonl sdmnineladmmonl dsmaoma bEsbsmEnl PBMNB3gmM-
Laymxzae“?® dgLodsdnbo, Lo3MbLbENEYEoM Mymmdol dnbBsbo aym 3mb-
LE0GYE0oL LMmo Jgbsdsdabmodnl PBMNB3gMYyMBs 3MBLENEGIEOYMO
Ladsmmmob BYbsdgbE M 3MnbEn370msb.6 gobbmMmEngm s ssdnsbal
dofmoomsen 30300l dmaHabhnggydgmmo bmmaAgdool sMLydnon goslinb-
X39. 8000 yenabo 6ofomao, 33momgdgdnlb dx8I8, NES3ME, YBRMM M3-
G0dsmnmocss dmfHalmonggdnmoao s dndshonmons 0o30bnBsmn ssdn-
obal 06&xMgLigdBg. BomM3gnm 9700063737000 330Mo3 EoMmhs goblb3ze3x07-
ano dmbsBMydg00.

6. 92330360L dOMOCIXN VBMMIdION XS
33962LH5336&IMN 3MBELGNGIBNIMO 3MOB6B03JdN

Mmabsg Londsmas LogmbLEGNEYEoM MaxsmmMAnl dgxaty vsdnsbals
YBmMx0300L 6oHomdn, 30M33cm Mogdn, smbsbndbogzns 30b6mMbAgdmMOAl go-
©59yYy39@0mM70s domomoen 306mbal Bmase ©l1dNmMIdxddn B3Ybsdxbdn-
Mo 3mbLEnENEonMa 3M0bEN3700L ASTMYSMMNd]OSLSE o35380M]dND.
0600369mmm30600, Mmd gdmimo@nymao, Ladsmomgdmonzn s Lmgonsm-
o Lobymdfoxzml, sbg3g 93mMbmAngnMmo mo30byBmadal g3ob3sd@3037-

4 Lagdomm3zxmmb LogmbLEGNGYENM Lsbadsmmnmml 2011 fenob 18 s3Momal gowshyza@omgyods
Ne 2/482,483,487,502.

5 8o68sm@300m0 0sMamo bagomon3zgmmb 3mbLEGGIE0NM0 39B6mMbab 3Mhmgd&byg ,Lodomm3zgamml
3mbLE0GDE050 33em0mIonl dxBsbal dgbobgd”.

6 0J30.
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090 bmMmadgon LoydzmoE EsJEM dS3Ns6nl doMomon YBRMYddNL
3mbLENEGMEYM 39@smmaL. omnmydnmo 3MnbEn3gdal oMM ©EJOY-
09017 887670790 PBMJOINS S Md30LYBMJOSMS SMNSMYdAL, M]-
dmMOBo300L o 330l doMabBngxdn. 93 Mm3smMmLsBMaboo godmMhynmoas
d3700980 benM3g00: Lobgmadhoxzzm 6MOL s NE393L vESBNSB6AL Laym3zgmmes-
M 3MN5MJONM NBRMJOJOLS s Md30L7YBMJOJOL, MmamMmy fomP3zsm o
9B96505L 5580561M M0MgdnmMdgoL. sbg3g, bamolbyxmgdal gosbbmMzo-
2amg00Lsl bogmbo o Lobgmadhoxsm dgbmnEYmo sMsb o3 YBMIOJONNY
5 0530bYBMIdx000, Mmgmms Ydysmme dmgdgcen bLydshomno. smbod-
60 ©xoYmMYd700 Y3oMmome 307000007076 Y3MYd70B], Mmgmms bogm-
bob s bgaabyazmgdal ;sbsibm3zmgdnl gosdHy3gd boxndzgmby. som-
39 90mb003360L oMb 30I3 IMo0 EJONMYOS: 3MBLENGYENS S Yofymazls
500500560l Ldyym3gmMsME SMNSMIOYM YBRJOJOLS S M130LYBR YOO,
Mmmdmgong of oM sfols ImbLybngdymo, dogMmod mo3znbmozs godmadcon-
Bafmgmol 3mbLEnENE0nl 3MnbEn3gdnsb. doonmgdnma bmmas 3mbLE0-
&minob Mymmadsdym 39ML0sdn, ,,00330560L doMocso YMYdYONL”
05380 nym As3mysenndgdnmn. Bmas gdymgdgodo 3obAs goa@sbsd g3-
L3gMEMS gMon BoHomb gonhnbs gobis, MMA LozMbLENGYE0M Ladsmmam-
fomdmgoal 3obmbAgdMMONsb godmdnbomg, doln godmygbadal ga3gd-
Gnmmods d70BMYEIOdMES, M33s3 BaMom alinbngdn gsdmaf3ns.

7. 50JSHMIIBNO 3MBELSNSGIVBOOL 3IMMI 015330

5530560L domoosE YBRy0700bsdn dndm3bomo ms30, LagmbLE G-
gom Myxammdolb dggags, LMmose sbsamo LEMNIENMoo Asdmysmnds.
205005600 moMmbr60l b9amdgm350mmods. 3mb333@smnmo 8603365mm-
00l 33@oMg03m0 sMmBMABES 3s30560L MoMmbgdal doMomon YBRydlL
30M390M 330MBY 333ES0S NBMJOSMS 39ESmMadn. 535LmS6, sMLobnd-
65300 0LESb 35@030L YRMIdNL god0) 365, MMMl 3393, 8500 dmMal,
30Mm36900L Md30LBOEM0 gob3znNoMxd0l YRMIdNL BOMamMgddn gob-
bmME0gmMEY0s. goMs s3nbs, mombgdol YBRmIdal s330L LGSbsMENL
505005l byl 1Hymol gombobs hsbsfaMmo sbom Mgsdinsdn, Mmag-
a0 bobgadHoxrmb 3mbBo@ oMo 30 EJONMIOSL gobLsBM3ML3L.
890mM0337305 &babins, Mmdgmoi gnmalbdmol @&gymdnbo ,,bgmmdgys-
samob” godmynbgdsl dbmemmeo sOLMmMYEGNMOE EISENMO YBMId0L dndsmo.
dgLodsdnbac, bogmEbmolb nmydol NBMY6373mAymaz bmmABsdos 30 ngn ho-
6533 s BgMmdnboom ,,oEmMNs”, Mg, MlivgznMm3zgmons, st 60dbs3L 58 Nb-
765360 moMmydnmMadal sE30L LBSbsMENL dxdinMadsl s Lymaslms-
boo BaM3L LogmEbaMmob NBMydL bagsB M s 3mbBoB oM LozMmegL.
015656fmMmMOnL MRS, Masemo sbaema FobdEsdn d70dnbs mo-
BoLHMMMONL 3MBLENGYENM0 NBMIONL dnbssmLTy, Mmdgmdos Mod)-
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60dg oMmLydomn bsbnosmal 3amomyds gobbmMEongmes. 3ghdmeo, o) ho-
6ofgMo ,306mbal §06537 05bsLHMM0” AsbsE3INEY ,Lodsmormal §0bsdy
0565LHMmMon”, Mg 80ob0db70L oMo Abmeme sbsLHMMMASBY 306mbals
§065d7, 5Lg37 396MbBAL ASTMYsMNBd]xOOL d1ENEMIOMMOSBYE LEMmMg ;-
BaLHMMMONL 3MnbEn30lL oE3300. 0) sSMbgdncn dnbssmbmdMnzn Es@30M-
030L 33@oMx0aMNS 3MBLENGNENYMO 33eMoEYdS, MMMl NBBSBAS 3
3oBdMM3s ,0b3Mndnbsinnl 3ModgMmoydxdal” bbb, Moasb 35640-
g sMbgdnm sdmAYnMme3 AsdMbBs35ML o138 , s Lb3s”. 33633000
3mdnbos GogLbogmds aligMndnbsgoal s3mdsenmmao Lownd3mgdol S8ma-
§uMo3 Asdmbosm3smBg nomals gddsl s 3mBoB Mo d7ox5Ls nb gomg-
dmgods, MmA ,,gL nym dgLbadmadamos LabsdsmMmmmgdnbs s 306mbgdal-
030, Mm3 cnomgym bslddxby mabnbmb abimndnbsinanl s3Mmdomsnls
5033&)5(305 3Mb3MaE e d7001637370056.“7 8) Asdmysemnd s ,sMbgdnmon
0565LHMMMONL 36900“ s NB3gMo@nnmace gobobsbmzms LobgmaHoxml
3mB0E0YM0 39eMEJIOYMIOS Jommabs s 358535330l 03b6sLHMMMdOL Mgsn-
0bBo300b30L. ©) doMoomsn 306mbal EmMbyby sd33nMmes Lsbgmafo-
3mb 35LbobdggdmMmmods 8gBmYEnma dgbadmadamonl 8mbg 3o Pxi-
m0500Ls S NbEYMaLgdal PBMYB3xMLsymazsCo.

Mm1am0a00L 05306mM3aM16s5. 3MmBLENEME00L sbama 39Mbono, Mmgms
dobosmlbmomnzs, nbg &gdbnznMmo, go3nmadnm m3@&ndsgmymaoc dmHgL-
M08©s s 3ond0xbs godmbo@3olb s Mgmognal ;s30byxzmgdal sMbo. sm-
bob0dbs30s, MMA 3Mmad&nl ;v3s30M3xma 39Mbnal dgbsdsdobn bmMmady
MmH3g60Ls s Lobabnl Mo30bnBMYOsMS JgBMYE3sL YI370s ABMENMe
00 dg00,b373580, 00y 8odM3m0bdS Mba3zs LB3sms YRmYdgoL. 306730-
ob 3mB30L0s3 EINBIbY LddndMmmyds Lomsbsm HmbsLfmMmmodal sdysmy-
00L Loxmmbgdo s hsozsms, Mmad sYENMIdIMO 0ym 00O IRB-
mgds;s dgbmyce3nl nd LB3S Mggn&0dyMmo dnBbgdal homo3zss, MmAmy-
003 39mM35amM0bHnblxdYmMNY 3dd0560L NBRMJOSMS J3Mm3na 3mb3x6300lL
03-9 Onbmno.2 Mg, goc35emabnbgdoym 0gbs. Lb3sms dmMal, 3363300L
3mdnbos My3mB376sEnsl ndmames Gombsbs dmadbsMmaoym smasMmyds
Mamognol ;o30bYBRmMgdal, MmIgmog 9sd0560L PBMIdsS JoMmEnJd-
000 3M03MYOYMON JMmo-gMmono Pd33mabn PBRMJOsMEgsbns s Mmdgmog
89030 abfobadnmoas g3mm3nl 3mbLENEGYEN700L NFgBILMOSTn. 8ol do-
Shbos, MmAa MHIgbs Bmasn B gdss, dogMmsd 8gndmgods bb3sslibzs do-
BosMLL AmnEe3egL. Mymognol Mma30LYBMYdAL S3IMB3IMgBJOSL, Bolin oB-
Moo, dg5damm Logbag 839@0bs Y3MIdNL goMmsbEngddn’.

7 33m3nmo 3mdobos badsmogol 983gmo00 1dmM3MeE 00l bsEazsce (3969300l 3mBabng)
ImbsBMmY0s 3MbLENGYENOL Foslnby30lL 39b6mMB3Mmyd@by Logsmmzgmm Tomgdnmos
3363300L 3m3obools Bogf 111-g 3gmgbsmyam Lomadsbg (396930, 2017 Hemols 16-17 0360bL0),
LEGMSLOYMan, 19 0360Ln, 2017 §. CDL-AD(2017)013, 66.

8 3963300L 3mBoboob BonomygdnMO Esl33bs, 68.

9 0g3g, 97.
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a50mb>@&30L 0530bMR3mM20s. gMon dnbendo AsBmysands sBMal, nb-
xmmMdsEnol, dsbmdmnzn nbazmmasznol Lodnsmgdsms o nb@ambaydnl
0530b1BMId0L PBRMY0x00. SLgo0 gosHY33@NMIdNm SMBMmoxib3ms ab
amoma3smo oMoy, Mabsg HomImImos Mymmadsdgma 3mbLEndy-
300b &agdubBdo Lb3sslbls dnbemgdno dmHabmnggdnmao sBMOL s godm-
ba@30L bL03g07x00L godnx3bs. 0YPIEY, baBasLsldgmons, Mmd 83 dndshoy-
my00m, Lagdomomzgammb LozMbLENEEom Lobsdshommad d7Jdbs o3om-
Lahnbm 3Mogd@ngs, Madsy baao dgnHym doomnocgdmo MmoMxdYmMYdld0l
»839030a393700L o 57339G Mo 3odmMYygbgdsb.

33mgdomyMmo g3mamnEnnl dggase, mmansnmse, doMoms 3sbmbdn
8ohbos nbEIMbyEBy H3oMAnby s 0bEIMbyE N Mo30LBOE0 Lafg)o-
anmoob doMoomsgn ya3mMyds. sbJ33, 3MBLENGYEYM Losbemyc dmag3g3mo-
6o Labmasmgdmn3z0 35Hyxdmol EsdMN3nEIdMMOS Lobgmadhoam 1Hys-
0900L856 s 3MmmM0G03nMo s sMLydnmn 3MTgME0YEN0 do3eMgbaligsb.

b53m00900b 193am90s. (300m37 dgBsLIo0L Logsbos Lognmmydal YBRwY-
00U, goblygyomgdnom dobn o 3gnmon 3MB3mbyb@gdal, sbemgdyma MYan-
mE0s. LygMnsdmmabm 3Mad@n30lL gom3zsmabfnbgdoom, &gmdnbmenmgon-
9Mads 33eMoyd5008s — ,,6gemdgy3smab” ,nBMyb3lgmymaznmom”, bmenm
,9130eM709mM0 Lybmagsmgdmnzn LagoMmmaxdabsm3zol” ,Laxsmm 0bGgmg-
LgOOLLM30L" ASBSE3MY0SE sbosmn sB30Mm3s dgbdnbs 3MBLENEGYEN0
33nmM 53 godmmhgymm bn3igogl. N33, dondnxbs LygycmMmgdol YBRIdL
dabmye30Ls s LygmMadol hsdmmmndg3nl BndsMmo saglboma LEsb-
3M@0n. LB3YMIdAL NBMIOOL FxBmNE30l 3nMmds ,Loxshm nb@&gmy-
LgooLO30L” BaMABnbol godmygbgdsd maninmMo ESBYLES ,5930MY0-
gm0 LdBmagsemyxdMnzn Lagnmmgdal” Bomady, LB3S Ly3SbMBIIdMM EJdY-
3079000 bLy3NMYONL YBRYdNL xBmN30L dgbsdmademods.

8906L3M]xdYMO ealgnlbool Logsbo smdmhbs Bnfoty NEbmamms
LognoMgdal Mxgnmomgdol Lsznmbn, MMAIgmbsy, Jhoag3smac, §ob 1o-
mmes bogomm3zgmmb LozmbLENENEoM Labadsmmmml gosHyzg@nmy-
0900.1° 3Mmad&nb mv3sdnm3zgma 33Mbool hsbshamo — ,80Hs dgndmaods
oymb dbmenmeo bLogomm3zgamml dmgomagol bognmmmgds”, donmadImo SM-
dmhbgos Mmamms 39693006 3mBnboabonzal,™ by Jomanzgm ggu3gMmEoms bo-
fomaobonzal s Lydmmmmeo 833350 MIgmMOENsBY oMo nong3s. dmg8aen
dofmomyen 39bmbol dosgmom, 8ol 3093901365 gobLs3yonmadymo 8608367-
anmoolb MabyMLoL LESGYLO s sagnbs dalo AmfaLbMoggdol snEoM-
30MmOs MmMgsbymo 306mbnom, Mm3mal dnomgdobo3znbsg gobababmzms

10 Logdomo3zgmmb LagmbLENGYEM Lsbodsmonmmb 2012 Gamol 26 0360L0L gosHy3za&NMIdS
Ne 3/1/512 bsgdd3%3: ,,sb00l dmgomasdg 39037 JMmbI30LE0 Logomm3zgammb 3sfmmsdgb@nl
00650m373"; Lagomm3zgmmb LogmbLEoGNEom Lobsdsmmmmb 2014 fmol 24 03b0Lol
8o05§Yy33&0mgds Ne 1/2/563 Lsg83b7: 93bEManl dmdsmsdg 8scnsl 3n@&amo Ladsmom3zgmmml
30Mmod76@ 0L §obsomadoga”

11 3363300L 3m30bool Bncnocxdymo sbs3by, 67.

- 188 -



6565 gnman>dy
dnMmnosEn 390900 ©99m3M3BG0man bsbyamadfnazmdn > Jsmomamn g>dme333700 (013B0lgon)

8o0bLo3NoMadYmo Habn. MobvzznM3gany, s3335M0 MIgmMOENs N30Mmo-
meo 39M 33BmYs3L ysbmgmos 30Haby Logcmgdsl, s8sLsb, Jdbals gob-
Lo3noMyxdYmMo M33000L EsFHabgdal dgbadmadmmosl. mmmasbymm 306mb-
do ,,LabmEM-bsdgYMbym SHNAbMgdal dnfol Lognomgdal dgbsbgd”
(25/06/2019), sbBLEs dmEgdymao d0Bbobmsol ,Lsjsthmnzgmml dmgs-
anoadob” 36908 s YEbmamabom3zal Lobmazmm-bsdgnmbym Esbndbymydals
dofob Lognomgdsdn Mool 30Mmod7dN.

d2:Mm700L 015306m3aM105. BsBgsLsldgmos, Mmd 33633006 3mdabnsd
Lo3MbLENGYEOM 306MBIAYOIML Loxzmonbomolizgh dmnHmes dg3mMmado-
LS S gogMMNd6700L M30LYBEYdNL dgdbBmn3gmMo BmM3gdol Asdmys-
0dg00bsL.22 dobo sSBMom, bnbo dognBg BoMmomee oM NBs ymazngmaym
xymmIymomyxdymo, Moo s gohgbomoym gobws, Mmd y3gms Labol
dabmye3s shal bydssmmymon, MmeaLsis 93sL 0035mMobHnbxdl 306mba.
d23Ma00l ;v30bnrMdal Magnmamgdol Bomamyddn, babgolbobdgmons,
00 30 s sM3HMo30 hsdmbsmzsmals sBNLEY0S, MmAgmmaoss dg3Madals
3mbLENEIE0YM0 YBRMIdNL godmygbgods, LadLabymgomozn dgmadsmgmo-
ol godm, 93Mdomgdso s MmAgmog ,,8503MEmdnl” dgbsdmgdammdsl 3no-
©0bsMmg 306mMb3gdMMONm 8 EM3]0L.

3manodommo 35030700b 0530L1M930Mm705. bLoobng smBmABs gogmoo-
56700L 0330LBMg00L godnx36s 3mma@ninmo 3oMEnxdal ;v30lyB M-
00basb, MyE 3o9MNN36700L PBMYOOL goMabEnMmadal YBRMm domam LESb-
3m@bg 0000070L. SMLgdomn (33eM0Mg07005 3mea@ngnmo 3oMmEngxdals
3mbLE0GTENMO LESEMLOL BsHomdon, MaE FgES gobad3nmMmdgOL 33 35M-
Lahobm nbLEANGYENL ESENMMONLY S gob3nmamgdal dgLbadmadmmodsl,
3o dmMmab, sbagmo godmH333300L30L FbBomodsl, Mmdganog 3dsMan3zxenm-
00L La3smmMdgbEM dmgmol s833000MJ058 AMmnmbm3zs. Lb3sms dmMal,
3967300L 3mB30LNSd sli3zbsdn Boyomnms, Mmd s dmabsmoym 3mmodo-
3nfo 3sm@nob d77Jdbnl 8aBmye3s Gamo@dmmonmo 60dbom, MoE MaxmMm-
dol bofoemo aoym. Jomorrmmo Mgsemonsb gedmdwnbsmy sMandgbEgdn
8900539Y33E0 5IMHB S s My3MT7bsEns 3 ngdbs gocmzsmabHnbydnmo.

b55MmA36m Ma3eM105. Lo3MBLEGNEE0M Maasmmdnl dgcegase 3@ s emo-
0gMmomyn gobos LosMhg3bm NBMIdS S LEaNbs dnln Mysmabgdals
Ix3Mm domama LESbsMEN. goxrsmom3es bosmhg3zbm YBRmgdol djmby
o033 & ™M HM7. ) BaMdnba ,,d03NNbsMm“ Asbsgzmes ,,dmdomasjom, fm-
930 3bmdnmas dbsmesggmal 3ndmgds s Ammo3Lgdnmas dgLodsdal
LESEOMBsMYM Lddge0Enbm sHaladmgdsdn”. sbgoo hsbshama Lojom-

039mb bazmMbLENEEoM Lsbsdsmommmb gowshy3g@nmgdal 8gcgans.t?

12 o0gsy, 69.

13 Logommzgammb bozmbLENGYE0M Labadsmomml 2014 fomol 8 mg&maAdMab goshy3g&omgods
Ne 2/4/532,533 Logd9B9: ,bLajomo3zgamml dmdomadggdo — oMmszano Jgdmimndy s 8300
bofmodg Lagomo3zgmmb 3ommsdgb@nl Hobosmdwya”.
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dnybgszs mndghmasmmymo &gbgbinnls, 39633006 3MBnLnygd, J3Mm3ymo
Lobodomommb 3MagdEnloby oymebmdnm (Alajos Kiss 9bgfgool fobssm-
000938), 89653bdy, MMA sLgoo daMSb33E M0 v3Mdomss 3§0bssmIga70s
Loghoim 93Mm3ym o Loghmadmmobm LESbsMEIoL. 0) Losthyzbm yo3-
a00b dgbBmY3s sfabs bmeme gobloinmmmgdno 8dndg sbsdsnmals
hoybol d9000b393980. 3MbLE0EGIENNL MymMIsdwymo 39Mbnoom, sthhgs-
69000 AMbsHomgmodal YBRgds 3Jmbso dbmmme 6s3mgdsce ddndy o-
6odonmobm3nl dbxo3zmegdnm 30MgoL, Bobn Mv3s3nM3zgmn 30MnsbEom
30 30M0, 35050@Ynb30gmM0 gobshgbols dosgnsdo dgbizemabionsboesy, hosgbommo
5653010l bLonddndal doybgszsc, 39M dmbofoamamocs shhg3byddo.
50bob0865305, MM Lo3MBLENEGYEOM MyxzMMdnl BoMamgddn dmdbs-

©309mMO0 33M0mMJ07300L M3a30M33em 30Mn3bETn LoomMAl3bM PBMYdY,
IM0330Mo0, 30MEIdYMIdSE 0ym godmEboEldymo, Mmdyanbas 6aasdo-
Mo 3mBoEns 3odmbEo 3369300L 3M3nbosd s Gombobo doyomams, Mmd
&9M30bo ,,30m0” sM dgodmgds gobndomEmL, Mmamm LadsmMomgdmnszn
35M©J07mMg0s dxddbs, Mmdgmbog dmbrg3l badsmorgdMmnzn d7ya300.

1mMmF0b900L M3am9ds. (39em3] dsbboamzol Logsbos LogmbLEoEGHEoM M-
x3mmd3nl 3MmEgbdo JmmHobgdool PBmMIdal sbamgdym Myanmamgdsbosb
0539300M701mM0 ©EJ05@700. doMoos 306mb3n gohbes hsbshamo, Mmagm-
dog, Myomumo LabBmasemgdal Jdmaonmo EsdM3INEIONMIONESD godma-
©nbsfy, aobalobmams JmmHnbgdonl Lsdmdsmogm-Lbadsommadmozn 3bgds.
3369300L 3mB8ab0sd doohbns,** Mmd dgbodsdnbo 3mbLENGNEOMO EIdNMY-
00 930§Mm330s JnMHobydol yBRmMdal 35653 3obLabmzmMym dnbssmll,
mmdgmos oM gymobbdmos dgmobbdgosl dbmmmeo Lofnbssmdgam Lg-
Lol 3nMgol dmMmab. 356 doyonoms Bogem Mog EmM3INdgbEdYbY, MmBmgdag
503300007036 JmM§Hobgdal ;sbobfmmmdal abgom LESbsMEL, MmA godm-
0mogbmb ghmbs s 03539 BJgbol 3oMmos dmMmal 3o3dnMmn. 35637 babo gonbizs
&36cgb6300L, MmAmoab dgbodsdabag g3hmmaymo J33ybadal ghods 6ofomads
LOFsMOIEMIOMN33C dMNSMS JMNLIgLNSb 3nMs JMM§Hbgds (Bogomoma, go-
2030567010 LEdaBM, SN, gl3sbymn, bmM3gz0s, 3MMEMoMNY, LoBMb-
89010 o o. 0.), BgmMg bahomo LadsmomMydMo3zs smnsmyxdl Lodmgsmagm
3oMBbomMmmdol 935 01 08 BMMASL, (Bogomams, s3bEMns, 3aMdsbns, nd-
a0y, bydgmMdbymn, 8373035MNd s o. d.). 3967300L 3MBobonl slizzbsdn nd3g-

14 33963300L 3m30Lool Bncnn;gdYmo sbi3zbs, 59.

15 gogMmomnsbgdymo gMmgdol g3mbmdosnmo, LmEosMMo s INMEIMYMO PBRMIOJONL
3m8oBgdo dmfHmegds Ha3mo  LobgmaBHoxzmgdobowdo, LsdsMmomgdMn3zsE SMNSMmb
9hmbs o 08537 LJgLolb 3omEbomMgdl dmMmalb YMoogmomds. doso dmMmal, bmadbyomol
s 093mbasaznol ymxzomo MaLbdndmogs 8s33embool LozmMbLENENENM MyBMMISLMSD
0535390M7000 30O 530L AMLIBMY05T0. 51737, 9330560l YBMGdsIMY J3Mm3Yo
LoLodsMmongmb dgbodsdnlin 3Md35mMBIMM3560 3Mad@ngs.
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Mo@Gonmoss hohgmomon,’® Mma Lajomo3zgmmm, abgzg, MmammE yzgms Lb3gs
©obsmhgbo 93Mm3nl LLdFmML §a3Mmo Lobgmahoxm, 39mEIOYMNS, gono3s-
mobHobmb 5880560l NBMJOSMS J3MmM3Ymn 3Mb376300L LEGsbsMEJdN s
dgLodsdnbo, LadsMmmmgdmMn3s Nbs smosMmL badmgsmagm 35380M700, 56
MaaobB&Mmomadnmo 3smEGbommmos ghomon s 08537 BJgbolb Hyzomadabomsnb.
60dobomoOmMN30s, MMA Jomomnmaon sb6&nwalimMndnbsgonman 306mbdydmmos
SbmME3ngmgdl ym3gamazsmo ndgnmabmool bodsmommgdmong sE35L.

L6535 193am70700. LyBsMMMNSB0 Lobsdsmmmmb YBMIdNL Mygymamg-
0oL 6ohoamdo goblLygnomgdnom LdnbEaMmabms o330l PBEJONLY S So-
3m3o@0L LogdB0sbmodal dgnayMbldymMn gobbmmEngamadal gomab@ngdo.
3603d3690mm35605 333033019900l LESbIMENL godnx36s dMamE]dNLY
0 3obohgbabom3zal, dMomMxdnl oBNdH]0s ILLONMIONM oMY,
bmgnm gobohgbaol — nEynsm 83 30(3901MmMy070%7.

d3am Myed30obo;sb dgeMmgdno YBRMm xBomoIme Asdmysmnds
dmaol 0s30LBRMId0L dobssmbn, Moasb doMmomown 396mbol 3oMm-
8amgodn Mogn 3md3mbyb@gonls dmHalMmoggds smbndbymo mamMydnmgdals
Lfymymomo o330l dgB0 goMobENss. 3oxr3NE30L YBRMJOSLMBD S353-
domyodymo Loznmbgdn, 3MbLENENENNL domom, sdxgMmo oMo A3gymMd-
M030, sMs37c0 MMasbmn 306mbaoc dmHabmnggds. gobLbzo3g0nmMao dm-

HaLMogs nb@ymad@nsmnma 338mJ8ymadal Mo30byBMgdal dnbssmULon,
9M0335Md© dFsmm sy YBMIONL SE30L LGSbsMEN, Mowasb dgdmJadg-
90000 65HsMBMydal go3MmEgmgdal 83Mdem3s slvd3gdns Abmenmeo bo-
Ladsmonmmb goshy3zadomadnm. 035mbshnbms Loaxsmm nbxmmadsgonls
bgmABobshzemadmonl, s3503007M0 Mdo30LYBgdal, 8aHomBgmodal mo30-
byxzengdnl, xsb6dmogammdnl s goMmadmbsE3nomn P3mMgdadal o330l
LESbIMENL 8063303700 s L3S Lnobamggodo.

0600369amm35605, Mm3d 37653300L 3m3nbool My3mdgbosisnom, MmAg-
0@ dnmobbdmos ,0006505MBmMAngMgdal 3Mnbin3al” dmblLybogdsls
3oMM3] ©901mMy090d0, 3mbLENEYE00L BaduEdn honfams, MmB SLTNSb-
0ol m3Mgo0l 35BmMME3s Y6 d7aLodsd70mEalL 03 mggn&ndynmo dobBbol
360d369mmmosl, Mmdmoal domHa3sbag ngo gababyMgds.

000MOM3MO30I:

1. 3obdomEgdnomon damoman badomozgemb 3mbLbE0GnENM 396mMbol 3Mm-
33&b7 ,Lagdomm3zgmmb 3MBbLE0EGNENST0 33emomadol dx&ebal dgbobyd”.

2. Lagomm3zgmmb masbymo 3obmbo ,,LabmaMmm-bsdgnmbym sbndbymy-
00l 80§ob bognmmgoal AgLsobgd”, Ne 4848-11ls, 25/06/2019.

16 39693000 3m30bool BomngdYMO L33, 63.
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3.

4.

10.

11.

Logdommzgamb 3obmbo ,,Lo@y30bs s godmbo@30l Me30LBMgdOL dgbs-
byo“, LA, 19, 15/07/2004.

93Mm3nmo 3mdobos bLadsmorgmal 8xd3gmono gdmimodnaolb alsvEszse
(39693006 3m30bns) AMLLBMIdS JMBLENEGYENOL gosbnby3ol 39bmb-
3mgd&Bg Logdomozgemm domgdnmos 39633006 3m3alool dogh 111-3
3mgbamymm Lbmadsbg (3969300, 2017 Hanal 16-17 0360L0n), LEMSLONM-
30, 19 0360Lin, 2017 §. CDL-AD(2017)013, 66.

5a30mMmOMn3 Laxsmm bagddggddo dmgdomogdgoms dmbsfommgmdal comod-
5B7 93MmbLdFML nbobEMmms 3MmBo@gE&ol My3mB8ybsins Ne R (2001) 19
P30 Lobymdfoxzzmgdol dndsfmo, sbsmma Il, 3nbj&on 5, BobabEHmmo
dmaegnmggdnl 776-3 dgb3gMms, 6 093700300 2001 famoa, g3m3nl bood-
gmb Mg3mdgbsEn700 sanmMmMOMN30 300M335MM373emMmdNL Ls3nmbgo-
b9, 359mags. ,3maogmoxzn”, 2009, 306.

Logommzgammb LagmbLENEGYEom Lobsdsmommmb 2014 famob 8 mli@mo-
oMol goshyzg@omgos Ne 2/4/532,533 Logd3%3: ,bodsmmzganml dmgo-
modga00 — aMmszmo Jgdmimadg o a30m bomadg Logomm3zgmmb 3oMm-
mod76@nb Hobssmdoa”.

Logomm3zgammb LagmbLENEGYEoM Lobsdsmmmmb 2014 fanal 24 0360L0L
83905y33@¢0my0s Ne 1/2/563 Lod83%7: 93bEMaal dmdsmody Bsonsl 31-
&Moo bogdomm3zgmmb 3omMmsdxbEal Hnbossmdga”.

Logomm3zgmmb LagmbLENEGYEoM Lobsdsmammmb 2012 fanal 26 0360L0L
83905y373@0mg0s Ne 3/1/512 bod83%3: ,8600L dmdsmsdy 39037 JMHmMb-
J30L&0 Lagomm3zgmmb 38Mmodx6ENL Hobossmdwga”.

Logomm3zgammb bo3mbLENEEOM Lobsdshorgmmb 2011 Hemol 18 s3Moab
83905y33@0mqds Ne 2/482,483,487,502 Loddgb3: ,,dmdomagdgos 3mano-
&039M0 gogmMmnsbgdy ,dmdmomds Jmonsbn bogommnzgmmbozalb”, dmds-
maJgos 3mao@ngnmo goghonsbgods ,Lodommzgmmmb 3mbLgM3sG oo
30 B 0s", bLyagomm3zgmmb dmgomadggdn B30sce dodognmn s 306 313939,
Logdommzgmmb sbogasBms nnmalbEms sbmEnssns, dmdomagdggdn os-
ho 3981M0S O X0 X0d35Mnsbn, Lodomm3zgmmb Labsgmbm sdE3gao
Logomm3zgmmb 3ommodgb@nl Hobsomda”.

Logomm3zgammb LagmbLENEGYEoM Lobsdsmammmb 2010 fenal 28 n360L0L
83905y33@¢0ma0s Ne 1/466 Lsddgbg: ,Lodommzganml boboambm sdi337-
0 bodomozgmmb 3sMmmsdgb@al §obsomdwga”, b, 56, 06/07/2010.
0b. Council of Europea, Convention on the Participation of Foreigners in Public
Life at Local Level, European Treaty Series Ne 144, Strasbourg, 05/11/1992,
Article 6-1, <https://rm.coe.int/168007bd26> [01.02.2021].
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3aMMOL 3YMN3H33NT0O°

»306(M60IMO JIMPIBOL BIBIIMI6I

3MNONSN3IM ©Y LABMB3ILCMIdMO3 BBM3MIOIBI
(dofmoooo cgBaligon)

1. M®3360%I0IMM(N) L36535IT0L B6I0Y

Lobbaob Lodshorenol 3maxdbol 27-3 Bnxbmol Mvbobdo, sbsds-
a0 mMagsbnbydmo Xanxnl dogmos hosgbomn, 01 080 gobsbmMmEngms
cofmmob goblLabmzmym 3gmomedo sMLgdnmads, 3)msbbagdnmMsc dmjdgco-
3o, LSMYIGIMYMo BMmMInl JMby X8RS, MMmAmal Ha3Madn Haboslfam
d939380M©bb gmoo 86 Mo8)6087 absdsymal Asbsgbo o6 MmAmals
00b6005 30Ms3nM 36 sMo3nMmadnm Bnbsblnmo 56 Lb3s JoBgMmosmymo
Lafaggomob N356mMbme Bomyds.

&AM dommamb Mdbsbds, MmMmasbobgdoymon sbsdonma smal Ro-
6obLnMmo Lamagxdgmal Jobomyds gabbmMmEngmgdYmo P38bMbm s3jEn3m-
0900l gfMomdmomody, Mmdgmbsis Modgbndg dmbsfommy sbmmEngangdl
cofmmob gom33gym 3gMomedn, oo goshbnso gofmizgnmman LEBMYIGMS o
Mmngoal Lomsbsm gosbsfomgds.!

8935600l 01bgLBVgNL vbobdo, mMasbnbgdymo sbsdonmao
oMol dmggonl o6 domonamgdal domgdol 30Bboo LoLEGJBsG M
b656gMdn30 3gMomeoo Esbsdsymal hogbs, 0y 0gn hacegbomoas mmBby
d3&0 30Mmal BngM: 3Mmazgbonmon o6 LodgHomagm LEMYIEYMIdNL, d) dogmo-
m0O0b 86 sdnbydanl, g) 3mm oG n3sb], 830517, 09LE0E0SLY S §3MbmMI-
03017 393amybal dmbgogbal, godmygbadnom.?

2. M@®35609IOIVMN( ©H6535IMIdMN3N X3I°30L ,,396M60IMO
JIMPIdDOLY B630), 3IJA6NL LS 35630MOMIABOL AMIMNI OLSMMNY

2.1.,,356M603M0 JIMPLIdDOL” 3860

Lagomm3gammb 396mbo ,,mMasbnBgdnmn sbsdsymabs s My33ENL
dgLobgd” gobdom@esl ,,JuMonmao Lodysmmb®, ,,Jnmeymmo badyshmb” Log-
0056mosUL, ,dnonmo bodysmmb” Ha3mal, ,306mbagMo JnuMmeol”, ,,dnMwon-
ano gomhg3olb” s ,JuMmonma d73Md0L*“ 369070UL. 58 306mbals Bobge300m:

* 03067 x03060330m0L Lobgemdob MmdomMobob bLobgmadfoxm nbozgmbodyGol nyMowoymo
BIIMBIGL  sbmomgdymo 3Mmmxagbmmo, 3s5809MaoL (3gMBsbns) MB03xMLOGIGOL
badsmomob comg@mmo.

1 domMam B., ©565859m0b 307336300, ym3zmolidmads3gmo 8nagmads, 0563307 1. (05Mad.),
dsann3sd3n0ano d., 3ommpasdy 3. (Myc.), o., 2019, 173.

2 d>annysdzonano d., 3Modnbmamaons, 33-3 godmg., md., 2017, 76.
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dmmob d>ann3>d30am0
»356mbngMmn Jnmo9o0lL” B9353an965 3manndn3nm s L>BmasEmioMmn3 36m3MI0>Y9
(domoosen 019B0lb900)

»Jahenmo bodysthm” — 3ofmms bgdaldngmo ghomods, MmIgmog dgosb-
b3301mMO0s ,,JuMnma badysmmb” bLogdnsbmdal gobbmMmEngymgdsty;
»Jnhoymo bsdysmmb” Lagddnsbmods — ,Jnfmonmo Lsdysmmb” §a3mab/
»300mbogma Jufenb” Logdnsbmods, gsbbmmEngmadymo sdnbydom, 81-
Jofmom, adyamgdnom, ndomal 3ommono,, ,Jyfmonmo 373M3000“/, M-
Mmoo gsmhg300”, sbsdsnmgdmons J0gwa050d0 sMabmnamhmmmszsboms
ho0000), obsdonmol hoybnom, sbsdsnmal howabaligh §Hogdybgdoom,
Lognomomoa 3Mndnbsamymo go3mgbal 3odmygbgdnom o6 L3s N3sbmbm Jdg-
3000, Mm3mol 30B5605 0930300 86 LE3nLM30L Lafmggdamal b y3om-
5@bmoal dnggds, dsmanmimgdal 56/©s go3eabal dm3m3505/8060g90s;
»Jnmonmo badysthmb” §a3mo — 3afa, Mm3gmog smnsmldl ,JyMhym
Lodysmb” o sJE Mo AmMbsHnamamodl 3ol bogdnsbmdsdn, sgtgo3g
30fo, Mm3gmog smoamadl ,,JumMeym bodysmmb“, 3033000 oJ3b dsb-
0156 o LobyBge 8d30MoE godmba@ymo 6ndbgxdal ghormdmomods, Mmd
300 01030L0 JOxId0m godmbo@e3l dbBoymxbsl ,dnmonma bodys-
Mmb” bogddnsbmosdn Ambshomamodabozals;

»390mbogMmo gnfheon” — 3oMon, Mmdgmog 6xdooldngho smmMBono Bom-
0030 56/s mMasboBgosl NHa3L ,dJnmeym Lodysmmb” b ,,JyMmnmo
Lodysmmb” bogdnsbmdal 8gomegdal godmygbgonom oMozl b/
masbabgosl 1Ha3L 3ohos goMm3339m XaIBL;

»Johonmo gomhyzs” — ,Jumonmoao Lsdysmmb” §a3maly/,306mbogion
Jnfcnb” 8ogf 30Mmal J87g00l dgsligds 86/®s s30l gobbnm3as/go-
©59yYy33&9 bgodnLBngMmo Mmoo (dsc dmMmab, JemadEMmbyma 3mady-
603530006 Ladyomadom), ,JuMEnma bodysmmb” Logdnsbmodal gobbmm-
309e00L 80Bbom;

»Jnmonmo 953M905“ — mmo sb mMBg dg@0 30Mmal 8730700 56 o393-
doMmyds bgdalbdngma vmMmdnom (oo dmMal, gengd&mmbnamo 3ma8nbo-
3960006 Ladyemydnm), 30hms ,Jnmenm Lsdysmmdo” gofazmadal 56
0a30mmo0l d39y33&0L, LBsEYLOL 3733MabL 86 ,dnMmonmo Lsdysmmb”
Log305bMOSLMBL 353d0MIdYN BxdaLngMn Lognmbal (Boc dmMmal,
x30656LM0/dsGgmaseyma MabymLgdal gobisoMmasnl Lazombals) gob-
bom30L/g8osHy33@ 0l dnbboon.

2.2,,,396M603M0 JIMPIBOLY 36 XY 35630019MIdY

9300m30L 5©s80560L NBMIOSIMS LEMILOYMEOL Lobsdsmommb dogh

8obbogmym 0gdb6s Logddg ,0dmMaMds Lagdomozgmmb Hnbssmdga” (3obsgbe-
0 Ne 45554/08), thm3gmbBys 8o00§y39&0mgos 2014 fenob 15 n3amalls go-
dmJ39Ybcs. 58 3ooHyYy33&0mMg0530 bd3dsME 39MES S MBIMBYMS SM-
ol somfamomo ,,JuMeymo Ladysmmb” Momds s doMmoomsn nbLEGNGIGI-
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dmmob d>ann3s>sd3namn
»356mbngMmo Jyme9do0nl” B93>53a0m965 3manndn3nm s b>Bmascemiomnz 3bm3MidsY9
(domoosn 019B0byon)

00. LobadsMmNML MBbLbAS, ,,3. §. ,JaMEIm Lodysm” bogomo3zgmmbs
s ymxznmo Ladgmoms 393dnMmab J37y65080 d0nhby3s 0obsdgmmay m-
8960b70m0 sbsdsymal LGMNIGIMaL bymbydmo. 58 3Mmazglombs-
1M 3M080bsenm Lsdyshmb yo3l ms30L0 3bmodsn maggmgydn, Hobsbihom
d9079953301Mm0 0bognmaxdal Mo@nomadn s J3330L §abgdn. o0 Lodysmmb
5930 3oMmgse mmMasbnbgdyma domoznl LGHMNIGNMY, LydmMENbsiEnanly s
dabo §33M700L 3MbBMmal 83s3M0 LobETs, sbJ33, 3o3eNgbs 3MEFIME]-
00 LdYBMasEMIdAL LB3ssLL3IS LydBMMYdDB]. 53 LadFmyMma g3mJol nbLE -
A9&0L abEmmos n§ygods nd3gMoymo MNLIMNNESL. Lydgmnma 3Mndnbosemy-
Mo EXaNBIO0L BMmoogoma LGMYIGYMS 1917 Hamol MI3MMYENNEI
dmymengdmo, JB1ndbidmes ngmaomgnsls s ,,JumMonmo 306mbabsdn”
(bL3gnseYMo Habgdon, MmdgmoE sMIanmMnmgdl Jnmeonmao Lsdysmmb §a3-
M900L J3a30L) B303M dmMhomgdsl. 58 3Mndnbsgmymo mMmasbaboingdal
§93M300 08 ccMmmb 0y3696 S6E&0-3MANbOLENMO gobHymdal, s doMmome-
30 J35MJOMESm 3Jmbmeosom dmzMmdomgdymoa, shsds@gmosaobEymo
3bm3mgds. LLdFMmMS g3mJol 3MmamalnmMdsLcsb ghmo, sbamo &n3nls
3M080bseMgd0n s 3Mmndnbsenymao LEBMYNIGNMId0 dx0gddbs, Mmdgmoms bob-
MMbo3L HomBmoggbs ds@amnscmymo bndnmaby s domsyazmydnls
dmb3ggs. gb 06300500 35380X 096 ,,JuMeyma Lodysmmb” Gmowogoym
bg370L s Asdmoysmmnodgl Lmoe do@amosmabEnta nb@gmalbgdal
dgmbyg sbsmmo oxanxrxd700. 833609M700L SBM0m, LodgMmos 30380M3d Mo-
30b0 §3momo 370& 065 GMmowogoymo LGMNIGIMoL MM3]x3590, MOTSE go-
9mn§300 ,306mbagma JyuMmegdal” bGsEYLoL gsdnmanmyds“3

LaogMmms 39300Mdn Bndenbsmy 3MmEaLaydds ns dgnHym bymao
»300mbogMmo Jnmegydol” 3Mmodnbscmnmo abLEnENENL Asdmysmaodgdsl s
LaBMEOEMIdST0n bomdal IM3m3705L. Lobgmadfosm Gammmoa, daymms-
&0o, 3mMRBE0s, YLsFsMMMdNlL s PLloxrzMobmydals bozmadmods 3nM-
3306 PHymos bamb obgomo N3sbmbm LGMNIBYMIOOL AsdMmysmndgoSL,
MmmdgmaE Imbsbangmdsl LHmMmgce n8ob o3dsymMBamMIdSL LB35BMOY,
MabsE Lobgmafoazm 33M sSbgMmbgds.* sbgon 3350 Lobymafozme 0ges
»300mbogMmo Jgnmydal” 3Mmodoboscmymn mmagsbobsogns mse30Ln LmEosm-
100 93&MM0GIG0M S ©837300L goshy3zgd ol dg7Jobnb8om,” Mmdgmadss
Labgamafoxm LHmMmg 0d sL3g3EJ080 AssboE3mY, Lol Lobgmmdhnazmad
dmbsbangmodal Hnbsdg ma30L0L 30eMExdYMYd7d0 39M dgsbmya..

snfamgymgdnl gobdszemmosdn ,,30b6mbagha  gnfcgdal” 3Mndnbo-
oo mmasbabosns AsBmysmnds gMmom-gho go3mgbnsb 3Mmndnbomym

3 93Mm30l 5580560l YBRMIosms LEMILONMaOL Lobsdsmmmmb 2014 fanol 15 03eobol
350059Y3330mI0s ,,98mMOS LagoMmm3gammL §nbssmdga”, agebogbon Ne 45554/08, 11, 22.
4 dsannisd3nano d., 3Modnbmanmans, 89-3 3odm., md., 2017, 94-96.
5 93Mmm30b 980560l NBMYdsMs LEMILOYMEOL Lobsdsmoreml 2014 Hamob 15 n3eolinb
350059Y3330mI0s ,,08mMdS LagoMmm3zgammL §obssmdoga”, gebogbon Ne 45554/08, 11 23.
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LEMNIBGYMoE Md30L0 NbLENENEIO0M (JnhEnma do3z0 Logmafm — ,mo-
dno3n”, Lagmhom 3Mmyds — ,Lbme3s”, ngmosmdns 3nbgdo s nbol gofgm,
Lognmamo Lobaydmm JoMagmboom s EsYHaMgmo bmM3xdnMs s Bomn dM-
LMol 33o3M0 83JobnBdnm).b

930m30L 5©s80560L PRI LEMILOYMEOL LobsBsmmmmad bo-
B0 gonbss Jomozgmo ,396mbogmo Jnmegdool” Mommabmosl s go3zmy-
6ol o sMbndbs, Mmd ,,Jomm3gma ,306mbogMmo JyMgdn” nc3zmydme-
696, Mm3d ny3bgb gho-ghono yzgmobg denogmo s 3oz gbnsbo gonbogyMmo
X895B0 LLOFMMY 3o3d0Mal doMnsb 3MndnboeyMm gmodsda (bLEsEaLE0-
3900 35mbsBMaboom, Jomom3zgma ,356mbogMn JyMeadn” dgocagbbyb
doamosbo 3Mmndnbomyma dmLgdal 31.6%, s 0y3696 Loooo dgmmy
y33msby oo Jobogymo xadyao MyLo ,306mboghmo JoMmeydal” 83873,
Mm3mgonE 90 Ldybmasmgdal 33.1% Homdmowa)bebyb). Jomomzgmo ,30-
bmbogMmo Jnfcgdol” dogMm domaxdym gomsfhy3a&omgdgdl Gmowasonm-
300 3obLo3noMgdymo Hmbs 3gmbs n3s33 EMbBAL, 96 PBMM EsdSM boxsg-
by 8ymazn 3M0dnboemadobozal”’ Lajosmm3zganmdn 3Mmodnbsemnmo dm-
LYOOL shoxmzmmMAsemMo 33GMM0BIE0 BoMIME ol SbsTsMgdMN3
Ladyshmb s slg3g 900bdNMxOS Labmasomgdmnszn sbm3zMadal AMs3se
bzgmmL. dgLodsTnloE, SbomMasBMEgdn FNMMOELI6 sdLas3Lydme-
696 3MNB0bsTM 33EMM0BGIEJOL. Fomamo M8bs3E1OdMdNL Loxsthm dm-
bgmabai 3oMdnmMao nym, MmA3 obnbo 19bs3dMmMIMMOEBIL s Bbamb 9
9Mb76 58 93&MMNEYEIOL d 3nl LubsE3MME BNbSBLYM FbsMsFgMmals
0My0b36 060Bb3L HMgg00©sb ,d78mHamyamdal” Lobno.8

3.,,396M603M0O JIMXIBOLY 33dIMONIMIBNOL 3V3MAH3I30 3NBIBIBN

3M080bsemyno mMasbobBogns ,,300mbogMmo JnMmmadab” gobznmomgdsl
s 8odmngmadsl byamo 379Hym 8789385 BodEMMad8s/gsMgdmydqd0s:°
e 1987 Hamodg 3MndnbosmmyMmo mMasbobogns ,306mboghma Jnfegdal”
SMBgdMOS MBNENSMTMIE 5M ESLEYMEIOMES. dgbsdsdabsc, sM Bma-
boooms dabn 373bngMymo smHgMs, 3gBsLgds, 3M0Bn3s s Ludmaszmm
3MmgbmbBomgds. 3MmndobsmyMmo mMmasbobsisns ,,306mboghmo Jnmeydo”
0030b0 0ghofmdonm, nbbE0EYBIO0m, Lognomsma 7bno, Jza3oL Haba-
000, 0y 8yafo JMN03bMd0 XM 300093 (PMgd]) oM godbsts nyM-

6 dsamnisdznamo d., 3Modobmmmgns, 33-3 gedmg., mod., 2017, 86-88; dsamnisdznann 4.,
00956309 3., 65605 d., LobxIMIMLMYMYdNL Ladsmmsmoa, Md., 2014, 423-450.
7  93Mm30L 5580560l YBRMGosMs LEMILOYMEOL Lobsdshomml 2014 Hamob 15 n3eobol
89059Y33¢0mM700 ,00mMM0Os bagoMmm3zgammb Hnbssmdwgg”, gobsgbon Ne 45554/08, Il, 24.
8 0939, Il, 24, 28.
9  dsamnisdznamo d., 3odnbmenmans, 83-3 3odm@a., ;md., 2017, 97-99.
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obEg00L, BLogmmmagdol s bmEnmmmagdal 06E7bLonMmo dgEbog-
o 33ema30L Md073En. oo 6oL gobdszemmosdo B3gEnomali@gods
oMoy gMo 0gmeEbyb o8 3abmagbal sMbgdmdal s B’YOJ3omMbafMmydal
dgLobgod, dgLodsdnbo, dbgmo bgds 88 3MndnbsmyMm 396m37b;sb
ofmdmmab 837obn0B3dg00l dg87953909;
LaOFM™MS 303d0M3n Esbsdsnma Lobymadhoxm ngmemagnals dobyco-
3000 0ym gobdom@Ggodnmo. 030 (©sbsdonman) smlgdmods, Mmamma 3o-
30&smnB8ob godmbsdmon s MmMA ngn ccMmmms gobdszenmosdn Lagm-
00ME 3odMIdMES. sbsdsmMabodn sda35Mn dnagmas baemb ydmas
»390Mb0gMao JyMmcolb” shlbgdmdal dgbobgd 8x3bngmmm gobdsmEgdgol.
aL B3gB0, Mma30L AbMng, dOMFHyYnblsmym 0gbs godmygbgdnmo mmagsbo-
Bo309s ,396mbogmo gyl dogh, MmIgmoE IBRMmM MMIs s foMmds-
&J01mMo 0FMgdmes Lodgmos Lobmagsemgdmonz sbm3zmydsdon;
LaOFMMS 38380M0L Fomomhabmbaboms 3mMYd3nMmydYEIMOSd s 3Mo-
00bsemmmas Logangmads LMYMOsE OS35Ma3005 LodFMms ImJomagdal
LabgmMAfoxzmbodn bomods. sl JMMBsbgmnLagsd 39mam gogmhns 306
0ym ,,30Ma0“ s 300 ,,39000“. ym3gmnszglb 990650035M70, 350 o3oMas
000l 16sMma, Lobymadhoxzm dmbgeng A3gNMadMN30 SB5TS30L580 go-
9MmhA0s. 580@m3 bdnMmow dndsMmmd3©s 030 93&MMOGIGNM 836535330
dobm3al 3Mmomgdymao Loznombol gosfy3a@nbomsznl. gobom3zsmoab-
§0bgdgmons sbg3g 0b gomyxdmgds, Mmad Lobsdsmammm ghor h3gnmadmoas
3mMYBE0Ym bdbgmMmafoxzzm MmmMasbmL Homdmscggboy;
LodFMms 353d0Mal dogmm3sb LEBMNIBGYMos 3MMNI3nnMmmdS3 bm-
yngho bnssgn 37486y ,,306mbogMmo Jnfmegdal” gadmoagmadalsm3ab.
3M000bsemgdn dognm3sbo LEMYIGNMIOLsM30L bbb doigdnm ob-
9Mmbgdbgyb, Mmammg ,LBm3nL” dmHymosl s 3Mndobsmydalsmzals
gobob 30Mmdg030 sbBomMadal goha3sl, sbg3g 003L sMHI30b06 s3s-
&00M7070L s 5a3Mdxmgdbib o30l 3MndnbsgmyMm 3bm3mMdL;
Loogmoms 30390l Bmgomagdgd Aol Fomamhnbmbsboms 9536703578 nb-
o3y, Mm3 n8obom3znl, MM 3oMmags gEbmsms by dmgdsms, dmydyy-
70005 s gJosmmoms. 3gLs0580bs, 033M0 Fomasbo ngbs s35ENIMYdY-
0. shamaxngnsmmymo dmbss)8yd0m 50-056 feamgddo 20 Bognomba, bm-
mm 1961-1985 §amgdda 30 dogombo Lodgmoms dmdomady nbens Lod-
gmmos 306779000 Labxgmb. gobgydo olobo §EbMOMEBL s dg3Mn Bomgsbn
,0m0fodme” 300093, ,390mbogMo JyMidol nymmmagnom”. dsm gm-
0335M0 ,,005865853705 P6039ML0EIEN” E3FMd3ML, MmAmMAL ,,3MEbS-
Log” nbnbo 3obob EsEM3700L 370073, 95305670080 YMngMmomdsdn
0Yg690000676, 567 o ds ghmds 6shomads ,,306mbogfon JyMmgdal” bmM-
d70000 ©o J3330L Habgod0m snfym bmM3Mgds s LddFMmMS LaBmagswmyod-
500 830330000 36M3M700Ld S J3330L 3M0Bnbsemymo Habgodon;
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LodgMos MmoBgModnmadn, 306mLs s BolmdmMonz dgcensdn ,,306mbngMan
Jnfegdn” fomdmeoaggbombo 0y3b96 oadNm 30Mm3b7xd705. 5356
bamo dgnHym Boom 3m3YmomabBognsl Imbobemgmodsdon. Ladgmms sbo-
3By mM 3bm3zmgdolynm gbol nmhg3zws: Labgmdhoxm s3sMmo@do
39M0gMmsls 06 ,,306mbogMm JnMemodsb”;

LESMNBOLEYMO gNMBZ0 SMdM SMLYdMOES bmmMmme Jomomeby, Lo-
b6od30mgdn 30bob 3o 30MMOJO0 S 39@0dMxdnLoTn sMossdn-
5610 sdm30g01nmMyds cmab Habmngdo ngs. gobal LobEgds Malm-
303 0Bl 30 9M PHYMO S bamU, sMedgce 3o@&ndMmal go3Mndnbsgny-
00b. sbg, MM 3MnBnbsemyMm MMasboboEns ,,306mbagM JnfegdL” ym-
30mMmmM30L 3Yys3sm Mgbymsn, ol ymaznmo, oy 8mJdgan 3s@ndmgodo,
3063 89659ygb30mmMmn oym Lodgmms Labxgmambmymadal LobEgdsty
5 0030L sanmML MMasboBogns ,306mbagm Jnmeyddn” 3mnmMmmdE.;
LodFMMY 393d0M30 gobbmMzngmadymo Gafmmmo s 3Mo@0ldmoe 3sb-
Hymoom dmgomogdgms 369, dndsmoymo nym nbE3mnggbznnlolgb, 561
Lobgmadfoxrmad AML3mM LaBMagsEMIdL Loms ImsBMm3by bafomo, ab 30-
Log Nbofmo goshbs 3ModninmoE gobBMmm3bs. gowsmhgbnmgdl Labym-
dfoxm dogmamonl nby gdnbmesm, Mma nbnbo ndymgdymbo ny3b36 cme-
30 377393700050 56 PboMn oM goohboom Labgmadfoxzmb 07 LabBmasmgod-
ol 56 ,,306mbogMmo JyMaool” negmmmans 3sg3mMo@n3300bsm;
3mmn830Myd1mo Lobodsmomm LobEgds Jobogs Ambsbemgmdsdn Yb-
S8smomoonl ghdbmoal Asdmysmndgdol dsmom mMalgl. LsdFMmM
LonEYdmm LodLsbYMydds 03MEbIb dmLsdshmmgoms 3MmmMNA3nMIdY-
anmoob dgLobgd. 580l smosfmgdsl dgodmgds godmaf3ns LodFmms 393-
domob n80x ol bLoygMdbmodn dgmob3s s sdmos. Ambsbmgmdsdn Ladsm-
0eMnsbmodnl gmdbmodnl sbsidsymaznmadms LadFmms banydmm
LoBLObYMyd0 ndymydnmMbo 0y3696 d77Jdb6sm ,,330%0 Lobsdsmammm*
LoLEQTY ,,3906mbogMmo JyMmgdol” Laboom. LHmMgco, ,396mbagMo JnMog-
00“ 1BMYb33mMymxEbyb ImbLsbemamdsda Ladshmmnsbmonl gobisl
Log37700L goMmhg300 S 3MBbBNIEJ00l Amazsmxdnm. smbndbymads
30, Bgamo dgnhym Lobmasemgodsdo Bom 3m3nmaomabosnsl;

dgmMg dbmxzenom m3do EsnmMN3s Med)bnd] sngymmodnm dogmomba
Lodgmos dmgomogd]. sMY3Ymadol d30myxdn smhbyb bLmEnsemyMa
3mbEMmmamoaby s gdmEoymao 30300M700L gomgdy. dgbsdsdnbaco, d33Mn
05035600300 (3067 s ,,306MbogMo JyMealb” negmmmans 0Jss ,0003-
dgLoxzMob” gMmomsegmo Ladysmgds. 33-20 Lyy3bol 60-0560 Homgdals
LESBNLEN30L MbsAsE, sSMolMnMHEM3s6ms Lobxgmombiymgdals
©509L701M7g0580 dymazn 200 0539300036 101 nbBMgdmMes Ydsdme, 3
—7gEme, bmemm 5 — mmn3g 3dmdmal gomydg”.
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4. ,396M603M0 JIMPIBOL SMLIBMBY 21-I LHIIIV6I30

4.1. ,396M603M0 JIMXIBOL IMLBIBdMOY LYBMBILMIdI3N

Lagomm3gmmb YbBgbsgLo Lobosdshoeml dmbsgg8xdnm JyMonmao
badystmb §a3monbozol 2015 fanol Ambsisgdgdnm Lagmorm Lolsdsm-
0emmgool bLobEgdsdn by dgbyanns 9 Logd], oJgsb godsd@ynbydgmo
89065h7b60L godm@Esbno sdms3meys 3, 2016 Homal Ambszxd7000 dgbnmns
11 bogd0dg, 89053@YNbadgmo gobshgbno sdms3zmes 8, 2017 Haanb go8s08-
AYnbydgmo goboshgbnom sdmazmes 13,2018 Hamb — 8, 2019 Haemb — 15.

smbndbymo LGB nbENINM0 BmMbsE]d7d0 bamma baymal ,,306mbagma
Jna00L“ sMLYdMOSL. LGB NLENINM0 Bmbsggdgdal Homdmydal cmml 3Mmd-
m78L fomBmaceggbl nb i39g&0n, Mma dogmnsb dbgemns dmbsbemgmonl dbMncsb
50 Lobob sbsdsmal 3mmnEnsdn dg@&ymonbgos, Mab gadme ,306mbagMa Jnm-
©7300L“ 0Ma3mn3 sMbgdNmMo b3Sm0 MdBIBEIM BoLnsML sESM]OL.

3053510l Mo@gb@NmMm boLnomBy 37@Y37madL LdBIMIBMbm bo-
70Mob a3smymo doynmoidsls s hohgmobg 2019 Hemols dnsdgmadmm-
0900L dgLobgd LBVENLENIYMO dmMbsoggB8300. 3gMdme, y3zgmasby dg@0 xio-
Mmmo 8oyymogdoal dnsdegmdmmods aygbgonmon s s3dsymaznmy-
oymns LL3 223! Iybanoo gosm3omabfnbydym sbsdonmbg (36mbagmo
Jnhemods s Jnmoeymo bodysmmb Ha3mmods). 2019 Hammb gobboemmman 118
d908gmaAmmonsb s3dsymaznmes 94. dno1bgs3zse ndoby, MmA gl by 3-
domeo domoman 35h376509mM0s, Bonbys3zsm 88 oxz3Myd0Ly, ESbsTsnmMal
LESBNLEN3S 3830h37690L, MM ,JuMEnma Ladysmmboznl” 3omags stals
gbmonmoa, MmA nbnbo d3nsb nd Maligos xgnx3dn, MmAgmosg babgmafo-
x3m y39mabBy bdnmogo Mbdgbl, dgbsdsdaba, nbnbo ymmbomao 0dig30-
5b s nygbg076 3MmINbn3sEnal sbasmm Ladnsmgdgdl, Mol godmg, bAnm dg0-
06373900, VoMM doynmogds N87IaME 8mo3MEIds S EIbsdsnm-
ab 95Lobgd nbazmMmAsinnl Bomgds 39M bogde.

89M035b600L 0bglBsgds 2016 Hamals 19 n3emabl godmbis om3ndgbdon
Labgmfmegdnm: Russisch-eurasische organisierte Kriminalitét in Gestalt der
,Diebe im Gesetz“: Hintergrund und aktueller Sachstand — fylym-73Msbo-
a0 mhagsbnBgonmo sbsdsymao ,,306mbagMma JyMmgdal” bLobno: Loynd-
390 s 5J&smyMmo degmBsmgmods.

©m3n336@0 smhgmlb 3Modobsenymo mMasbabogns ,3006mbogh Jn-
©700L" s Bomaeb dma3nbsmg LoazMb]g0L.° com3Ndg6ET0 SMbNBbymMNY,
Mmmd 356mbngmn gnmegdn g3mm3ol bb3sslB3s J33Yysbsdo (gL3sbgoma,

10 Russisch-eurasische organisierte Kriminalitat in Gestalt der ,,Diebe im Gesetz”, Hintergrund und
aktueller Sachstand, Deutsche Bundestag, 2016,
<https://www.bundestag.de/resource/blob/438928/4a685ee0ff919d6567c7b80bfb711c3e

wd-7-112-16-pdf-data.pdf> [20.12.2020].
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LoMObag0, 33BEMNYS, 0GOS, LBdgMJIbgcn s ggMBdsbns) bm3mMmdgb
005 0153050 356Mbm LogFNSbMOSL SbMMENgmg076. 2011 §aamb ggMmdsbnodo
MYLgbm3sbn MmMasbatydnmn obsdsynmgdmn3zn Xanx3dal Hobosm-
093 40 Lobbamob Ladsmorgals bogdg ngdbs HomBmydnma.tt

4.2.,356M603M0O JIMPIdDOLY SMLIBMOY 3360&IBBNIM LOLGIBSAN

3M080bsemyno mMasbobBogns ,306mbogMmo JuMmgdn” Lozdome ©oEn
39360 LoMmalxdmmogb 3760@3630nM oHaLdNMgdg0dn. LodFMMY
393doMol sMbgdmonl emmab ,356mbagmo JyMmgdn” godmnygbgdomebgb
Mmammg 3mmodngymo 35&ndmadal (boddmoms 3o3d0Mmal dmHobossmdog-
83900b) sbsdmmAnmgdms s JsmBy dnMmabdngdal gedmboygbgdmoco,
o937 dood3nmMmymo 30bgxgo0l bodsmmozs.*?

33Mm30L 3305006 NBMIdsM LEMLOYMZOL Lobsdsmormml dogh
83obbogmym 0gbs Loddg ,30bEs0sd] bogommzgmmb Hnboomdwgaa” (3obsgbocn
Ne 35403/06), Mm37mBy3 8o0sfy3@0mgds 2011 Hamob 15 01gdgMm3semb ngbs
398mBsbomo s Lobodsmmemad smbndbs LagoMm3zgammb 3960&76301M Lnb-
&30530 ,,80ynmMmadmab” 0bbEGGNEIO0L nomdsBy, MmIgmoag dbxs3megdy-
0B Bafmamob sbgbbgb. 88 goshy3a@nomydsdn smnbadbs, MmA 306330
350&08M700L AbMnsb ,Bysdby33mMIdaL” mMa Go3n smbgdmds: ,,bo360L
,00YyMgdgmo” o dgbmodanl ,,80ynmadgmo” boizbal ,,d5ynMadgmo” Lodnsso-
ol 03MbEMMMYd s bo356dn 030l PBMNO3IJMLIYMBS, MMA Ly3sbdn dyma3
35&08M70L 053056010 dgLoBsbn EMmymMeE gosgbowsm, bmanm dgbmdal
,00YyMgdgmo“ ya3mm domam mbybg dmJdgegds s dmgmb gobgdo ,mo-
d0o30L“ dgam3zgdnl 3MmEgll Bysdbyezgmmos. s nym syE0mMI0JMO,
ma ,,80ynMgdgmo” doxznol 0mbo ymxznmaym... ol oym 3o3emgbnsbn 3o@nds-
o, mmdamol s3¢mMmM0@aAL 30bal s80bobEmognsE 30@03L bEgds“ 2

ommm Hamgodn Logdomm3zgmmb Loboembm adE33mMmo ym3gmHemonm
3b635M0d30 5530560l YBMJOIMd S Md30LYBMJOsMNS o330l dgbobgd
boBL NB358L JoMoma 3960@7630M LHILYIONMYdg0T0 ,,306mbngMmo Jnm-
©300L" LEMYIGNMOYMo ghognmob, doynmgxdmgdal, sShlgdMOSL s dom
90yt 35@&ndMy0bg Bahmmoab Bog@gob.

2018 Hamab LogoMmonzgmmb Lobsmbm sdE33mMal vsdnsbol yi3mMy-
00010 S Md30LYBMYOsMS EdE30L dgLobgd LodsmmodgbEm sbgoMmndal

11 og3g.

12 ShalikashviliM., , Diebeim Gesetz": Einekriminelle Organisationim deutschenJugendstrafvollzug?
Die aus der ehemaligen UdSSR stammende kriminelle Organisation ,Wor v Sakone” -, Diebe im
Gesetz"” und ihre subkulturelle Existenz unter russischsprachigen Gefangenen in einer deutschen
Jugendstrafanstalt bei Hamburg. (Wissenschaftlicher Verlag), Berlin, 2009, 95-116.

13 93Mm30L 5s30560L PyBMIdsmS LGmMLOYMENL Lobsdsmangmmb 2011 Hemab 15 ;gdgM3zmals
3905§y33@0myds ,,3063505d7 Lagomm3zgmml HnbosmBa”, gebsgbocn Ne 35403/06, I1. 68.
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05060b3o, ,2018 Hamb gobbmMEngmgdymao dmbo&mmnbagdol mmL
0003070 0bxMMIsz00m (39B00MIOMS0 s 3760@70630M0 sfhaLgdn-
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396mb3admmdnm gobLabmamnmoa, bLoxndzmal shlbgdmdol gofmgdy. gb

4 Logomomzgmmb Ladmbsdsmammm gonzob §abgdon, dybamo 1-2.
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35M©J0YmMI0g00L xghm3bs gobbmMEngmgdobsm3zol 3bnd3zbyemm-
3069L gomabBnal J3bal o 3ME3gMEIds sy dbmmme 3000 Lobsdsm-
0mmb 3oofy3a@nmydsty, shadg dmbsdsmommal dogfh goshy3adon-

o0l domydal 3hmEgLlByg.

,B3dmMLsBsmmmm J3g30L 0sbgsemmMal 3MnbEn3gdal” 2.4 s 2.5 39b-
J4&700L dgLodsd0bo, AmLadomammgd Habobhommn dgabmodno oM oS go-
53700mb 3m376E&sMn dnb BngM gobboym 86 dgbadenm goblsbnmszgmm Lod-
0%, m3yamdsg ambozmym Bofmamgddn dgndmyds go3mgbs ngmbombs

12 033y, 26.
13 s8mbomon g3Mm3ol Lodgml ggbgmoemnmo 80360l sbgoMndnsb ,,admimoBoanl,
5530560L PBMIdsMS o Ladsmmmob NBgbogbmdal dgmdomgmods, 3m3nmobtdo —

Modgbog dysmas g3tm3al HmbobHmmmos s 3mbEMman?“ 2017 Hymo.
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50 Logddob dgcgabg, 96 baamo dgndommb 3MmEaLol LodsMomasbo gob-
bmME09mg0sL. 585Lm8b, IMLSTsMgL 3M 3736 NBMYOS goozgomb bo-
X5m 86 bLB3sg39Mo 3MTgbBoMa, MMBxMAsE dgndegds go3emgbs ngmbomb
Mmmdgendg 30Mab o6 boznmbol dndstmon Lodomammnsb 3MmigLlbyg.

dmbsBomoyd 300330MY0s by dmnmbmaml b6gdoldngmo Lo3-
MmEgbm 8mddggdal gobbmmEngmgdalbogsb, MmAgmdag dsb Loznmbalb
d0y39Mdmadmoe gosfysg@s o dgydmons 56 dgndmgds gmbogm o0-
33003909 dmgh3zgbml, Mm3d dmbsdsmonmgl Lyznobol gosfys3g@s dn-
139Mdmydmo oM dgndmns. 8sgomoonobm3al, Mmegbsg oMLbgdmMdL 9430
§0bsbfom dgjdbamo sBMaL MomodsbBg, 8603367 mM35605, OENbgl SM-
LgOMOL 0y oM LOdSdN nBaby, Mmd gmbogMBs s8330M3707m3s 035Mo-
ymb dn03gMdmgoal shlbgdmody. ,8603369mm33608 oMo BbaxnMgdals
oMy dbmenmee SbMYMgds, sMedge 3ol LaBmasmgdabsm3zal c3sm-
Lshnbme, MNsE gdo370705. M Habobhofm dgJobomn sAM3NIOYMIdS SO
sbMmn gnmalbdmol gosbmaol 3mbimg@nma dbsmals dndsmor — 3nMoo
L033s000b LoByd3gmBg, MmAJMLsg g3l MmamMz LoGyzngmo s3MIm3Y
B0B03nmMo godm3mnbgods.

5580560L YBRMgdsM J3Mm3ymoa LobsdsmMoemm day3ghdmgdammonb
Lo30BL MM SL3gdEvE gobabomo3zl:

5) 3ol 00y oMy Lobsdsmommm bndnxIBYIMOE EITIMYInIdIMO, MG
dmbosdstmomal AbamMmymogsb 3gmbmbomyMm sdmy3ngdmmost gymmab-
bamou;

0) m0033&M0 N35MbLIBMbLNm, Lsbodsmammm doy3gmdmgydgman hsbl
0y oMy, 3MmbimMaGym d70;b3g3sdn, day3gdmgdammoanl sbgdymo go-
Mmob@ng00 godmmnbozl 0y oMy 88 Lyznobby Homdmgdboen bydaLidngMm
8mbo3zMmym g33L.

2. 59003IS&IMN SALSN

90939Mdmademonb bndngd@nmo &abEo gnmobbdmol dmbasdsmommals
dnbogob MHagbol 3mbiMaEmm Loddxb6]. 9s30560L YR YdsMS gJ3Mm3mo
Labsdsmongmb (dgdcegmadn: Labsdsmammm) gsbdsm@gdnom, dny3ghdmyd-
mmody, Mmamma §abn, gnmabbdmdl §abslHom Asdmysmndgdymo sBMmabs
019 8569ymdnl sMmomligdmdsl.’ cmdgs, domby Moraos dmbsdsmamal

14 Rv Sussex Justices, ex parte McCarthy, King’s Bench Division of the High Court jf Justice jf England
and Wales (1924) 1KB 256 at 259, per Lord Chief Justice Hewart.
15 dnzsam930 dsanBsb fobssmdcga, Micallef v. Malta [15.10.2009], ECHR, no. 17056/06, § 93.
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39MmbmbamyMmo dnggmdmydnl sd@ 303300 3Mb3MIGNmMo Bogd@mdmonzo go-
My8mg0700L adssLENMI0aMON 3B 3033010700l sMLydmMdNL gofgdy,
0o y3mm, MmMA Lobsdsmommlb Bnagmdnm, dmbsdsmomg ncn3mgds do-
13900dmadma, 300M7g LdHnbossmBgam oM 3B 3030 .

donbgszse ndobs, Mmd Moyyaos 39MbmbsgyMmo dnzgmdmydal od-
A303709, Labodsmammm 3Mmod@&ngsdn ool shogmoo dgdmbagss, Mmoabsag
d0939Mdmadmmonl bndngd&amo GabEnl osMm333s aagnbs:

Logdal sMbgdnmn gobbom3alol dmbsdsmomal dngh 3330190 as
890636570703y s;330L baMmabbaby s babnsmal dgbsabgd Lymombym g4-
39390 o5ygbs Ambsdsmonmab dnn3ghdmgdmmos bndngd@ymo mz3smbob-
Mmoboo. dmbsdsmogd gobEbogdsdn x3og@MOMN35© dgoRsbs Logddal
dmbsemebymo dgaa0, MmEILsE 3odmbsds gomEgds dMmomegdnmal
053067907 333037056080 Y39390MJdNm Fobo YEsbsdsnmmonl dgLbs-
b90. LobodsmonMmmMA EI5EaNby, MM s3335M0 gobbogdgdn bndbs3zs
Logddnb dgcabg 8obLOBM3IMYMAO 3MmBognal Jmbsl s sd35Moe dMsm Y-
00l dbsmnb 396 goabmal. 58gbac, Lobodsmammmad Loaznd3zmnsbow hom-
35y dMdMEgONmMaL dndn 0dsLMsb s35300Mxd0, MMA dmbsdsmoreny
oM nym 80739Mdm703M0 S 83EN0S 530560l YMIdM J3Mm3nmo
3mb33b63nab 83-6 (1) dnbemal somm3g3s.”’

Logd3980 303MN367 3303MMbOL Fnbs>mdgy AmLsdsMmonmygdds, Mmd-
00853 gobdEbogdamMa Lobsdsmommbsdn N35&03330NMMdNLsM30L
goobodomonmgl, Labodsmorgmm LbmAsbBy gobossbogl, Mmd ,nolobo dg-
MMegbymaznmbo 0y3696“ 3ob3Eboadmab J3g3000. gobEbogdal v3335Mn
mMas s dnbssmlbo, nby3g Mmgmmi 3MmEgbol hs@omgdal bsbgmdmo-
3m0Y, gobos bLyxzndzgma ndabs, MmMA LobsdsmMmmma ssEaNbs 3Mb37630-
ol 83-6 (1) 3ybenol smm3g3s LHmMg Boyigmdmademmodnl bydngd&ymo
AaLbE0Lb godmdnbomy.

B70mambndbnm L3060 ndsmgdno LynbEgMmglbms 3sMagmals
893705 Lagdomm3zgmmb Loghorm Lobadsmomemmgdals 3Mod&nlsdn sMmbg-
O 0790063737006. Bogomomse, gmmal Msombym Lsbsdsmorenmdon
Lomsatmogm dmbodsmammagl smbgdnmo gobbom3al gobogMmdgmadmag
89005930 Lolbmob Lodsmormal boddy Ladomonzgmmmb Lobbamolb Losdsm-
0mab 3megdbol 178-g dybaal dgmmg Bohomal ,,0“ J33316JE 0 o 58-
539 8banob 8gLsdg bohoamals ,,0% ,,0“ s ,,0“ 94333963 B7000 gom3smoab-
063030 sbsdsnmal 60dbgdnm, MRy, Logdol sMhbgdoon gobbom3als

16 5.3. m0bB26dB5060b [0bs5mI©9p, A.K. v. Liechtenstein [09.07.2015], ECHR, no. 38191/12, § 66.
17 Lavents v. Latvia [28.11.2002], ECHR, no. 58442/00.
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dmMog Lbomdsby, dOMoMEIdYmM0 — m. b. sMogMmogHBal oM ogdmmhomo
dmbsdstmomal gobiaMmanmgdgdl s godmbsd@s Pbgdo N3 03330NMMdS
Mmmagmmi Lobsdsommb, sJ3g, s3m35& 0l dndstmo. n8ab gocmzsmabfo-
67000, M3 dMaE]xdYMAObL Jo7qd700 dndsmorma aym Labsdsmaoem
3MmmEgLbol Asdamoboggh, dmLsdsmorgmol Boomomgdom, Lsbasdsmorenmls
356s@&Mal LodLobyMmal dsbsEyMmms oM, 030 835370 0gbs Lo-
Jofmm3gmmb bLobbanolb Ladsmoranals LadmmEgbm 3mgdLbol 85-5 dybmoocm
s0a36nmo faboo, bmenm LomBsbg godmEbaccs dgbizgbgode.

0085397 ML, d7L376900L 870838 godomomnm Lobsdsmommm Lbbmads-
b9, Lobgmadhoxmzm dMOMAEIdMAL gobabogdnm, dsb dmblLgbgdomn do-
Moono dn8smms Bgdegma 3mmgymmmb s dmambmss dMmomgdymMab
dngf gobbmmEzngmgdnmo J87g0500L godm dglodsdoln Bmadgdal domyds
Lobbeal Lodsmamab §aboo, Mol Losnd3lgmByEs snhym godmdngds Bm-
Ladsmamabs s bodsmmnsmHamdmgdal Ambsfoal dgnMosbymaznl 3o7-
&by, bongnm m. b. 36mdom 0gdbs dMomMEidYM. ImEgdnm dgdmbig3sdo,
LaboBsMmMMA gobdom@s, Mmd 08 30Mmoyxddn, MmeaLsi dndnbsgmo-
5 M. b.-b 3ndsmo LobbeabLsdomMmmMgdMn3n 365 FMLsTsMmMAls S
3mEgLoL Ambsfomal gyMmosbymaznl i30d@BY, 98537 Bmbsdsmaoraals do-
96 Lagddnl sMbgdnomn gobbom3znl gogMmdamgds s853dndxdgm gomgdm-
907090 haegbomo domE3nl i307@BI 9337390 oyxbg0s dmLsdsmmals
901390 dmgommosl, MaE gobs Lobsdsmommmb dogMm cm30ms30mgdal bo-
BYd3gmo.*

LoboBosmmmMmb Mo3dxEMAstg hsom3zsms dnzgmdmgdnmaog Logddgdn
00 LL3dgxbgoam 3MA35600L Hnbosmdaa, MMBymMAsE Gobsdeg Lobodom-
0anmb 356mds Na3bmee goomMadmb@Este.

LoboBommMMA Loznd3mMnsbo hsm3zams Lzmmab HomdmBswggbanals
dndo dmLsdsthoranol 8ny3gmMdmadmmdnl Gndsmo, Moasb o3 dmLodom-
ool d30amo gomogbgl LEmMgE o3 LiMmMNESL s dmLsdsmoramyg Lym-
sl be8sgngmmb gosbno §893dMadmMEs.%°

LoboBomMmMA 53MmM3] ESMM3J3d ESSEaNbs dnnighmdmgdgmm Labos-
domnmbo;sb ndomogdnom ndal godm, Mmd 3mmiymmmno shoxzmmas-
Mo ©sY393d0Ms gMmm-gMmo Aboxnmb, bmem dmbsdsmongyd oMo
01335 Bbox Mol 3odmMad30Mo370017 s 88 goMgdmgdal oxzngdloMyds®y. s

18 gmMmol Monmbyao Lobsdsmoranml Ne 1/582-15 bomgdm gsbhnbgods.
19 99ammbs n3Mm5060L fobs>mdco9a, Belukha v. Ukraine [09.11.2006], EHCR, no. 33949/02.
20 &mymbm 5 3Mmazgbmmo 3Mhmdgo)olbdo dmanom3st fnbssmdrgp, Tocono and Profesorii
Prometeisti v. Moldova [26.07.2007], ECHR, no. 32263/03.
21 03330 L>3M56p7000L f0bs>mdcoga, Farhiv. France [16.02.2007], EHCR, no. 17070/05.
- 222 -



9356 3Md3nd9
013000530am9000 06LB0EME0bL 3603369anmds AMb>3>MaMnl EsdmMM3090aMmMInL>
> dnm39Mdm9oammonl 93Mmm3mann bB>6EsMB0l >330L $Moandn

8009boc, dom3gMdmgdmmonl bndngd@nma Gab@&o dmastmyadl dmbo-
domoob dnbogeb MHAgbsl, MmBymai Nbs nymlb ;ms30byxsEo ymzgm-
839M0 B7853t760Las6 S YyoendEgdmMEIL sdmY3nEIdMS — 3Mmb3Mmg-
Anm, LsdsmMoMadMN35 EIESLEANMIOYM goMmgdmadgoby oymMmebm-
0000. 1935 306500056 3nbogsbn MHAgbs sMlbgdmoL 3nmm3b3d0lL dogbom,
Moryamos 030l 3@ 303909, MMA Ambsdsmonmgl 3gmbes Habobfom hsdmys-
00701mM0 53BMa 56 gobHymods, Lobsad Lofabssmdgam s LB 3033I0..
50706y, dny3aMmdmgdmmodal bndogd&amo GabEolb omm3gzs 0x3Mo
Moo LodB3I03710gM0Y, 30ceMY MONJIEYMAL.

3. Mo03ISIMNO SILSO

m0033&nMo &abEnom dmbsdsmoremal dny3gMdmgdommodnls 50m§agdon-
Lob LoboBosmammm dofmomss bamaddm3sbymmol dgdcggn dnamdom:
3o mALox YOS s Abmmme Nbs gobbmMmEngmgl, shsdge Hbs
hobgl 3075, Mm3 gobbmMmEngymos?.

md033d&nmMa BabE gymobbdmdl ndal 890m§agosl, mbsdsmomol J3a-
30l goMs, sl 0 sMo iEILEGNMIdSEN B3oTEJd0, MMIMIdaE Hodmgdmal
7%3900L dmULadsmorenals dnzgmdmadol mamdsB]. 080l goshyza@nbsl, smby-
oMol 01y sMo Ambsdsmoremnl dnggmdmgonl dgbsbgd 30Mmsnal mygn@ndy-
Mo boxwyynd3gamon, Absmal 3mBogns 36033069mMmM3560s, BogMmad oMo gosdfysg-
&0. 3559%yYy33@0 sMab ab, g dndo MON7IGYMI EILSONMJONMNS 007 3M. 2

Logddgd0 3n9Mmlizn O9am3nnl fnbs5md9a** Lobsdsmmmmad gobsisbocs,
Mmmd dmbsdoMmonm)d Pbs Amn3dm3mb Lobmasmgdals bomods, goblogym-
Mmyd0m, Lobbol Lodsmorgmals Logdgg0bg. badalBngma AmLsdsmorany,
Mmdmol donigmdmadmmmoal dndosmmog sMmLgdmodl Loxndzmosbo 3330,
16s nymb sgomMydmO.

Labsdsmomml dnagmdno, mongd@nMmo Ls3dsmobo Bonigmdmyd-
mOY 5335MS o nym, MmegLsi dmbsdsmorg scemg nym 3MmnMs@nmal
00 ©335M&s876@0L yMmLn, Mmdgmoaog 3sbnbobdgadgma nym Lobbanal-
LadsMmongdmMn3 )365B7.

LabodosmmMmad sMoxMo goshy3a&nmgdsdn bsbo goybizs 0dsl, Mmad
0936 Lobgmadfoxrmdn Loszbydoo bmmMdsenmos, MM ImLsdsmorgng obs0-
g 3Mminimmol 015658x0MO3B] 3n3omdy. M830LmMs35¢ gL 7@ 0 do-

22 manygbsbom 3manim3n M3Mm>060L fobssmd@gp, Oleksandr Volkov v. Ukraine [09.01.2013],
EHCR, no. 21722/11, § 106.
23 dmMmobo b>93M56p700L fobs>5m3c09a, Morice v. France [23.04.2015], EHCR, no. 29369/10, § 76.
24 Piersack v. Belgium [01.10.1982], EHCR, no. 8692/79.
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139MdmadmmodsL 9939378 o 5ygbgdl, 01dEs, d0y3gMdmgdammods boggzm
8obgds 35906, MmegLsl 3Mminhmmmdabslb 3oMmb dggdam Myndy ym-
90 08 Logddgdn Ambofogmods, MmAgmoa dxdamad gobaboy, Mmam
dmbodsmogd.”> dmEg8nmm Labbmoab Lsdsmoamab Logddado Logdal gsb-
dbo3zgmo dmbosdsmongmg scefg godmdngdals 3Homamagdgmon oym.

5809bo, 3osdfy3g@ns oo ol goMmgdmads, MmA sy dmLodom-
0L domgdymo oJ3L goeshyszgBomgds 3mbimg@nm 30mmsb dndom-
09000, 3Md8730 ol 07 My d0bssmMLL gosHy3a@nmgdsBys Loydsma. Sco-
500560L YBMgdsMS g3MmM3nmMas Labsdsmonmma, bogddgby nm G760 ormMm-
J7000bL (nbs500393, 356hnbx0s80 o1nd3730MmMONL MdMdSBY, OSENbY,
Mmmad ob BIE0E 30, M3 FMLsTsMoNIL 3MBIMIEGNM 30MSb s393d0M]-
0001 30mMadm0 5J3L doaHy3za@nmadgo0, ,0030Lbmd35 SM S8sMMgOL
dmUbosdsmoremal dnggmdmadnl dgbsbgd g3370L*“.%

LogddgBy aM9d993n > bmemmim3Lin MMbymol Fobs>mdoga, gob-
93b5070mMyd0 (015650MOMEIdYENY0N) 33303700076, Mmd Bsmn Logdg
9mMmm3s dmLsdsmommgd gobaboms sMbgdomo, Mol godmE osnMmm3s do-
000 Y3MIds donzgmdmadgm Lobodsmmmmbg. Lobodsmmmma 33353
0550030065, Mm3T ol YOMIm Bog&n, MmT ImLsdsoyd N33] doboboms
015b650MOME]dYmal bogdg, oM aym Loizdomobn dmbLsdsmomal Boyzgm-
dmgdenmosdn 9430l gLo@ebo 58 dMsmMegdnmal Loddal gobbomsnlisl.
LaboBsmmMma gobdom@s, MmA, faboomdga dgdmbizgssadn, bLabbemal Lo-
dsmoanals Lobsdsmoenmgdnl 8ndsmds dgndmgdgmo ndbgdomes. ¥’

bog83%7 >yLInameBN 600 [0b550393%8 LobsBsMmnmMmA ssEaN-
6o 33-6 (1) Onbemal oMM3939, MOEasb dmbsdsmomy shbgdno gobbom-
300007 58537 LOJ07By 0MxOES gosHy33BNMIOSL dMOmMEldYMOLsM30L
§0boLfoMo 30B0dMmOnl dgxamgdal dgbebgd, MmiEs ngn Pbs oMHdn-
6301moym dMaangdymol dngf sbsdsymoal Aosgbols dgbobgd ,,350-
LO3YNMYIOYMOE EIESLAEAYMIOYMO JF30L” (EILEOYJOYMO ZoMaynb)
oMbgodmodsdn. mEgdne 37006333590, Lobodomammad babBo goybzs 0d go-
Mydmgosl, Mmd dbmmme sm33300L Mmmbobdogdol Lobno 35&ndMmodol
dgxn3oMgd0l Lyznmbal gobbomas Mmo3znbmozs sMm bndbszl dnggMmdmyod-
7anmosL, 01733y, 98 3Mb3MaBm Logdgd0, sbsdonmoal howabal dgbobgd
9930L g3obLosnoMmygdyman bamalbol 30Mmmodgddo, goblb3sez3ds Hnbosbfoman
89dmdngdal LESENBY EOY7bxdNM s sMbgdnmo gobbom3alols Hodmg-

25 093m09M0 d9amanol fnbssmdm9p, De Cubber v. Belgium [26.10.1984], ECHR, no. 9186/80.
26 Okten v. Turkey [03.11.2011], ECHR, no. 22347/07, § 41.
27 Khodorkovskiy and Lebedev v. Russia [25.10.2013], ECHR, no. 11082/06, 13772/05, § 544.
28 Hauschildt v Denmark [24.05.1989], ECHR, no. 10486/83.
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Mo Loznmbgol dmmal dogmBg 3603365 m aym, s80@M3 MONgdENMoE
dmbsdsmoranol donigmdmagdmmmods boggzme ngbs dohbgymo.

dbmemeo 08 Lo3znnbBY goshy3a&NMIdNL Bomds, sMlgdmoL oy oMy
Lond3zmnsbo 3430 30Mmal Bogm sbsdsyymal Aswabal dgLobgd (EoLOdY-
013010 33Md1E0) Md30LMs350 3 0§393L dMbLsdsmoeals doy3gMmdmyd-
om0l 93379330 ©oygbg0sl, 1dss, Lubsdsmmmm dgabfazmoal s soboam-
0690L 085, MSF]bsge dggdemm dmbsdstmorgnals dngt Hobsbfoma godmdn-
700bsL B0mMadYM EsL33690L SMlgdnomn gobboms3znlisl 3nMal Es8bsds37c
36mods godmgH300%.

0535© ab BdJE0, Mm3 Logdol sMbgdomse gobdbomzgma dmLodsm-
0emg 85609007 AMbBsHoemgmd s shsdbmmmeo sm 33300l mbobdagdol dg-
BoMg0500, 5Md8700 Myndg BmMIno 3nMab Hobssmdcgg Lolbmablsdsm-
0mydmMn30 ©3360L nbognMmadsdn sb 30Mal dMIMINMMOSLMSD s353d0-
Myd00 Ly3dsMmabo 3B303709Mx000L SMhombLgdmodnl dgLbobgd slizzbnls
8930070580, §0bssmdgamosdn dmeanl 33-6 (1) Onbm:sb.3°

B70mombndbymosb godmdnbomg, dbmmme ol gomMmydmgds Mmd
dmbsdomogl 85600 3dmbes dgdbgdanmods 3MmiEgbol dmbahomal-
056, 3960 gobogds daobon dnggmdmydnmac 8nhbg30L Loxzydzgmo, ;Mdss,
8900339Yy33E 05 3306750MmMONL babnsoa s Bamabba. ndabsm3als, Mm3 dm-
Lodsmongd gosdomfymml Tob dodsmon sMbgdnmo g430 dozgmMmdmgdal
050M0o5BY, 3oL d73L glodmMadmMMdY gobsbomlb M30m830MY0S, NI,
MmmagmMz smnbndby, 3330 Ybs nymlb gmbazmymon, Hnbsomdgg dgdmnbag-
3590, 0300530700 nbLENEGYEN dgodmyds gosndial ghongzsm 0y 3g-
Go, Mmdmol 373833md0msE dgbsdmgdgmon gobgds dsmomabayxymy-
00l gobbmmngemgosbg nofals ongdo.

m003d@&nMho GabGno ImLsdsmommol dny3gmMmdmgdmmodal Loznmbals
doBsLgoabsl LonbBMaLms LogoMmm3zgmmb Loghorm Lsbsdshormmyod-
ol 3Mogd@n3odn sbgdymo d73;373700L dndmbo3zs. dsgosmamabamszal
d3830dm0s Eo35LsBgMMOo gm-gMhono gosfhy3zg@omds: Imbsdsmoagls
oMLYdNmoE goblLsbnms3gmae goagEs bobbmmal Ladsmammoalb bogdy, ma-
anabl 3gLHo3mob dggaesE IEaNbs, Mmd LEmMyw Logddalb sMbgdoco
8ob63b0an3gao dmbsdsmomeal 8ngh go3gdym 0gbs gobhnbyds dMmomeog-
0oL 53533006 MOMOSBY. 33537 Fmbsdsmorgal dngf gobbomym 0gbs
Logznobo dMomEgdmMaObL BndsMmo sm33300L Mmbaldngdol Loboo godm-
yg690mo0 35 ndmmonl dogmsdn s@Em3300L s1EnmgdmMmmonl Mamodsby.
505L006, 35B0dMMONL goslbox30lbol, s3M3sETs 9337390 EO3Yygbs SM-

29 xob0bln 3manmbyool fnbssmd9p, Jasinska v. Poland [01.06.2010] EHCR, no. 28326/05.
30 39Mmm@9 39ammbo 9L35690m00L fnbs>md9p, Perote Pellon v. Spain [25.07.2002], ECHR, no.
45238/99.
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603bnomo 30Mob dndsmo Homagbomao dMsmadal 339moxs3nlaEns, Mab
godmE dmbosdamongmgl dmyfos 3mb3mg@&nmo Lsddol Bad&momanzn gomy-
dm3g0900L o Hommagboman 335emoazn3aznal Lodshomgdmazo sb33JB9-
00l gobbomssdn dgbzms s s3m3sBalb doghm Asdmysmnodgdymo sthagn-
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3bsdsmdn 3mbimg@nma dMomeidmal dgbsdenm dmbsfomngmodal
00Md¥BY. 99765, 0130L gomn35eob)nbxdnom, Mm3d sSMbndbym Rsjd&L dg-
Ladamms godmgfh3ns 9330 Logddal smLgdamn gobbom3alol mbadsmomab
m0033&Mmoabs s 80133Mdmadmmdal dgbabgod, 8sb gobosbows mznmes-
300y, v9bs, dmEydym dgdmbszg3sdn, dmbsdsmomeol dgdbgdamm-
00l babnomon s bamabbo 3MmEgabol dmbsHomalonsb (dMomMExdYMNL6)
0ym 09335M0, MoE 03005307006 gobnbmmEngmgdammonl dgdmb3gss-
do, md033&Mo sd330M330mabl o3smdn, omdmdmd s gmbnzmym g43L
dmbLosdsmorgmal dgbademm dnggmdmgdol cmomosby. 3

030053070 dBMab gdodmmgddal godm HomAmomagbl sEnmgdals
afho-ghon 306mbabdngMm Loxzyd3zgmb. d78sxs3703m0 gosfhy3adomadals
9070599 Imbsdstmogl 083gMa@0ymo §3Mdomgds sBMmab godmmdds
30Mob 836535373 017 NESbsdonmme 3bmoal Momodsby. o dmnsbigds
sMmogmomn d70mb3g3s: LadmmEgbm 8xmsbbdgdal sdE30305B] Yool
0gd0ds dgbsdsdnbn 3@ 3033019MId0M0 LESbEIMENL Shombgdmdal godm,
0M33700L6 mmbaldngdol gongddgds Bog@mMomMn3n Loxndzmgdal gojom-
fyamgdnl dm@n3n00 s LB3. s3abs, MmeaLsl dmbsdsmomg donmgdl
890059Y33&0mMg0sL Ba8mMombndbym goMmgdmydgdmsb s3s380M70000 Y
030 330M3 8obogmdmodl Logdal gobbom3sl Ludmmmm gosHyzg@omgdal
domgonl 8n0Bbnm, smbndbymo dgbadenms gobgl dmLsdsmorgmals dnys-
9mMdmadmmosdn 3F30L d9Bebol Logyd3gma. sda35Mm dgdomb3zg330dn dm-
Lodomongd Ybs godmaygbmlb m300s30mgdal nbLENEGNEN 9b googom-
fyammb md0gd&ymo HomBmgadbommo gmbozmymo 9$3300. smbndbnmals
13900 3oLosbomnbgdmece 8603369cmm35b0s 3MbBiMaGYmo 830mbsg3g-
00l gobbom3s, LosE Lobodsmammma gobLb3s3307m0 Lozyd3lmMmgdom go-
BoEbos M30m330EYdy, bmenm Mng dg8mb3g37000, oM sS3d5Yymazngmy
dbstnls dodamammos s3nmydal momodsb].

3mminmmmb PoMo g0 35 dMsmEgdNmM ©.5.-L0Sb oEIdYM Ladmm-
3aLm 8700663700l LB I03x0B Lobbmmal Lodsmomal bogdgdn Laomo-
boom 3¢ 3033019MYdS JMoOMOMOmMOal sMambgdmdol gosdm. dma3nsb-

31 ob. ogMmgom3y, o0mbofhgmo Lobodommem Lbmdol mJdnsbd, amMol Msombymo
Lobsdsmognm, bogdg Ne 1/205-19.
- 226 -



9356 3Md3nd9
013000530am9000 06LB0EME0bL 3603369anmds AMb>3>MaMnl EsdmMM3090aMmMInL>
> dnm39Mdm9oammonl 93Mmm3mann bB>6EsMB0l >330L $Moandn

7000, dmEgdao Lobbaal LoBsmommab Logddg shbgdnms goblbabnmsg-
MO goCdJ(Ed 018537 AmLsdsmaogmal.

Labodommmmad dmEy8nam Lagddgbg, LodoMmomzgmmb Lobbeols Ladsm-
0ol badmmEgbm 3megdbolb 59-7 3xbamal 3nM3gaa bafomoal ,,5“ §39316-
J&0bo s 62-7 Fnbamob Loznd3lxmMB], 89b53BIS M300830MJdS32, Mobog
Lo@yd3moE EsgEm d70Ja0 AmG03s30s: ,,dmbadsmomyms goongal bo-
9hosdmmabm LEbsMEBdal dgbodsdnlo, Labgmeomodm, Ladmbsdsm-
omm Ji3g30L 0sb6gsmmmal 3MnbEn3gdnl cobobds, LsdmbLsdsmomm
J3930L gho-ghon doozoMm Labgymaddm3sbyemm 3Mabin3l Homdmacggbl
dmbsdsmoanol donigmdmadammods, Mmdgmoai Lodmbsdsomm 3semeg-
01mMy0500L ¥gMm3bo gobbmmEngmgdaobsm3zal H360d365mmm350b3L go-
MmobB 0ol Jabolb o 3MEIMElds sMedbmmmme m300 Lobsdshomml go-
©5HY33B0mMg00%7, sModgce dmbsdsmommal dogh gowsfyzg@omadal do-
900l 3MmEgLby.

LodmULosdsmamm Ji3g30L dsbgsmmmal 3MnbEn3gdal 2.4 s 2.5 36-
J&700L dgbodsdolo, Ambadsmomad Hobobfoma dybmdnom oM Mbs
8993000mb 3m37b6&sMma dnls BogMm gobbommnem 86 dgbadmmm goblsbom3gm
Logddybg, MMIgmdsiE gmbozmym Bomagmyxddo dgndmyos do3mybs ngmbo-
mb 58 Logdolb dggaby, o6 bgmoa dgydommb 3MmEgLbol LadsMmomMnsbysco
8obbmMEznggosl. 33sLmsb, Bmbadsmomal oM o73L NBMIdS gooizgomb
Loxsthm o6 bLb3sg3zsma 3M3xbE s, MmIgmdsi dgndmyds o3 gbs ngmbo-
mb Mmdgmndg 30Mal 56 byznonbol dndsmo Lodsmormnsb 3hmEgLlbg.”

Labodommmmb gobdomEgonm, Bmbadomomal oJ3lb 30mMEldNMgdS
dmonbm3mb 0300530 J0s, Mmealbsg dsb Loznmbals doyizghdmydmsco
890059Yy33B0 oM dgndmanys, 56 dgndmads gmbogh ©s3330M3703emb dmgh-
396mL, Mm3 dmbsdsmmmgl Loznmbol goshyzade dnn3gmdmgdmo oM
dgndmoy, Mo gob3nmmogdymas dmbsdsmorgnals dngm Hobobhoman dgJdbn-
oo sBMoom o6 dgbgnmgdoo.

B90mambndbnma 3Mnbindn sLsbymos Lajosmmnzgmmb Lobbanol bo-
domomal LadmmEgbm 306MbIgdMMOSdnE. Lobgmomom, gobLabom-
39 Logdd5bg Hnbobfomn Tgabmodnom sHBMal HobobHom godmboB3zol o3-
Mdom3ol 00135mabHnbadl Ladomo3zgmmb Lolbamol Lodshorgnals bLadmm-
3abm 3meegdLbob 25-5 3ybenals 30330 6sfomals ,9“ J333963E0, MmAmalb
32 mByMmagool Msombnmao bobsdsthamamlb bomgdm gobhnbgds 1/210-15 bogdgBa. 0b. s5Mym39

mBYMggonl Msombymo Lobsdsthmamml Lomddm gobhnbyds 1/2 -15, 1/284 -15 Lygd990b3;

ammol Msnmbyann Lobsdsmorgmb Lomddm gobhnbgds Ne 1/222-16 Logdgbg.
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Lagomozgenmb bobbemal badsmorgmal LadmmEgbm 3meegdbol 59-7 8nb-
ool 30M33amao b6ohomal ,,9“ 9333106dB 0L 0sbobdoce, Ambadsmomg 39M
900m7a0L Ambsfoangmodst bLobbemal Ladsmamal 3thmEgLbdn, 00y SMLgdMOUL
Lb3s gomMyxdmgdy, Mmdgmog Logd3mb ool Bob MdNgdBNMMOSLS s dnn3-
9dmadamosl.

50539 3mgdbol 62-7 8nbeol sbsbdse, 0y sMbgdomol Lobbamal bo-
domorenal 3hmEgLbdn dmbsdsmomal dmbofomgmoal godmadmogbszn go-
Mydmgds, 856 oYm3b30mMN3 Ybs gobsgboml o3znmagnmyds. dmbo-
domomg ;m30m30mMg0al dgbobgd 3obboxdsl 8330190L Labsdsmommb
0530x emdsmaLboob.

50537 3megqdbol 65-7 dybaob dgbodsdnbac, Loddol gsbdbognzgamo
dmbosdstmomal snmadal 83806333590 Logddg dooxEads Lobadsmommb
0039 emTsmagl, MmAgmog dsb goblLabnmzgma goalbgdl nds3g Lobo-
domorgnmb bb3s dgdseaabammodsL.

080b 3om35amalfnbgdom, Mm3 ImLsdsmoggd Nofmn gobosbows Losd-
MmEabm Jgoobbdgodol sd@303100B7 dgLodsdobo 8@303301Mad00
LEObEIME L sMdMLgdMONL godm, gobhnbgdal Lodm@nzsgom bohomdo
893900©d 8oM3339man Ladsmmmydmnzn dgx3slgdgdo 3oMmal dMoEgNM-
MO0l 01oMOSB]. 5B NLb godmdnbomyg, 3065050 dgbsdemms gg-
39390 sdegstmoym Labsdsmmmmb md0gd@GNMmOs s 3on3ghdmadamods
Logd0l dxdamdn gobbom3nbs s Lodmmmm gowsfhyzgdnmadals Bomy-
00l ommb, 30B56d7Hmbomo 0gbs nhbgnmo 30003000,

LoyyMoMadms 38Mgm3g ab gomadmgods, Mmd Bxdmombodbnmo go-
5§y33E0mg00lb domgxoabsl, ynmomgds ngdbs godsbznmgdoymao Lodom-
000360 LoLsdsmmnmMmmb PYMYdOsb*3 — Lobgmomom: smbndbnma No3-
@905 NBMMb3gmymaznm by ngbgl LHmMge Lobsdsmommmb dngh o
0MomEldmMb by 3Jmbgl 30b6mbogmn Bmemmenbo 0dals, Mm3d dab
LOgdL oboboasl Boy3gMmdmydgma dmbodsmmang, Moz dgboademms g
39330 sdEasmMmoym m30maE30mMgoal gobyabogdmmoanl dgd8mb3gzsdoa.

LHMMgE BIMoMbndbymo sMandgbEs(30s EdgEM byznd3ms MbBYM-
387000lL Msaombymoa Lsbosdsmmmmb bomgddm gobhabgdsl c3nmsEnmMydal

33 83-6 3ybao, 9330560L YBMGOsMS g3Mm3ymo 3mb336(309, bagsmanzgmmb bagmomsdmmoabm
byamdg3MaMg0s s 70668700, 20/05/1999.
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Logddg bYogbmonl hogbols Bod&Bg, sbsdonmMabsmznl, Mog gom3e-
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3Mo© sgem 2015 Hamab 24 03anabl byzsmonme dmadbsmo nbznggb-
&0. bLogdob FsLdyM]xd0L gogbmodnl dgegaam 30 sEagnbrs, MmA 2015 Homal
25 03mobob Esagbomydam, Mmdgmog gedm@sbom 0gdbs LHmMmye nd
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6. 5. 36Md0M 0765 LM EITMM3]39 S B730LMS dgLads8obn sco-
90bobEMoEnymMoao Lobgmoa. 8s8gbsc, Ambsdsmomal dngm Lodshorgngyd-
M035c0 dgBsLgOYM 0g6s 5MLIONMSE 03037 BOJB0 S dgoMyxdmaxdgd0n, Mo
dmEgdyam Lobbmalb Lodsmogmob Logddgby dMoEIdYMObsmM3al dMsmMAab
fomaqbol ogem Loxydzma. smbndbymaon 30 gobs dmbLsdsmammal
9030 m300030M700L boxzyd3zgamo.

ammob Moombymds LbsdsmonmMmmad M3nmMdENMxd0L Logzydzmac do-
0hbos n3g35M0 7900063730, MmEaLbsg dmLsdsmommgd gobhnbydnom gosndds
30Mobodn sm33300L Mmbabdongdol Loboo dgzomEidma 3s@0dfmm-
0o d9Ls0580b0 BoJEMOMN30 (33 303309MId0M0N) Loxrnd3zmgdals godom-
fyamgdal godm. 30@0dMmodal gondddal omodsbBg gobhnbgdnl Lodm@Enss-
gom bshoemdn goMm33gnamo Lodsmonmgdmnzn dgsLxds dngEs OMomldnl
oML, MobsE d39dmm 9393790 ©8Yxb3006s FMLsdsmonmal modngd@&nihm-
00 o domzgmMdmgdemos bagddalb sMbgdnoon gobbamsnlbs s Loadmmmm go-

59y39@0m700L Bomgdals emmb.3*

5. ©HLJI36Y

80M0gs, Bydmo dodmbomnmo md@mabseyMmo gobdsm@gdgdals
019 Lobosdsthom goshy3zg@nmgdgdal gosbsmabBgodnl s modngd&yMmo
d7x35L700b Loznd3zamBy, Lobsdshomm 3Mad@niadn dmbsemmebgmaon dg-
Lodanm bafm3zgbgdal 3My336300L BoBbom, olz3bol Laboom, dga30dmos
Ahsdm3sysenndmao 85080 AmLabBMydgdn:

dmbosdstmormal do133Mdmgdmmonb g3m3nmo bGsbsmEn dmogosl
mm sb37dBL: LPo0gIBNMLS s MONxIENML. doylzghmdmydemonl Lndo-
33&M0 BaLEOL Esby3TSYMBOMIOMSE SYEOMIOIMNS, Mmd ImLsdsM-

34 gmMmol Monmbyano Lobsdsmorgnmb Lomddm gobhnbgds Ne 1/496-17 Logdgba.
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J63M3IS&N30L JLIVMOBMIdOUL
J3MM3INBIBNY

0fMs3am0 b>3bs>ms>dol 2019 Homob 17 mg@madmolb dmbLgbgds ,,969Ma-
&030L6 NbosMnbmadal g3Mm3g0bosns” dggbm Jomoyma Losdsmommals
73m370B530000 @ 3oMIMBaBsgnal BxbgbEngdl gbgMmagBosal Lo-
domoral, y3mm 3mbiMadnmo 30 9b6gMmamyLsxmmbmgdals LzgMmdo,
Mmmdgmog gho-gho y3gmobg sgd@nsmnm Loznobl Homdmscggbl gbgm-
838039mo0 Myxmmdol nMgzmo3 dodnbsmy Jomomym bsdgebogm ab-
3960b3n. LogoMmozgmmb gbgMmagB03nMa 39bMbdgdmMmMonl Mgx3mMaIs S
LESOOMYMO, LOdSBMM J3MbMTnsnM 3MNbEN370Y oxrdbxdymo Jofy-
8namgdogmo gomgdmb d37J36s g1nJ3a390 s Moo 3MmEgLos. eMmm-
dmgdymo 306mbAadmmdals dmegmbobosnobsm3znl sygomgdamos 3.
0. ,09631MgdsS 33MNMIdS” S Mbdndeg3mnmn Ly3sbmbdgdmmm
(33@0@J0700.

13560L3630m Hamgoda, 98 Mgxzmmdgoal 36033650mm3560 bofoma Lo-
Jofmm3gmmUbs s 93Mmm3nl 3o3doMmal (33Mm3s3d0Mmn) cnsobsddMmmammosls
5 93Mm3nmo 35bmbIAgdmmonl a3oMmamaddn Jomommo gbgMmaa&nsnl
Ladstmo ol 3oMIMBbaBENSL P39390MYdS. 535L dgbadmms 9bgMmaa&nsnl
Lodsmomol g3tMm3g0Bogns ghmemb, Me mMmbLE sgnmo oJ3L g3hm3nl
269Maa&n3nmo 306mb3gdmmodnL, 861 “Acqui Communautarie”-b dogsbs-
bgmdhoxzmgdmns Lodsmoranal LobEg8sdn goAmMMadSL.

dmblgbgods, sMmLgdnmo, Lodo doMmomon BshHomobagsb dxaggdmes
070078 doMmoooE Ly3znbgdL BoMms3zs: 1. JbghamnLbaoxmnbmgydal 3603-
369mMmos s dobn dms3zsMa gangdgb@gdal 3odmizgms; 2. 93Mm3agabagnals
BRdJGMMx00Ls s 033mLgdal Homdmhgbs; 3. g3Mm3szdnmal gbgmagdo-
390 356mb3gdmmodnl Jomoym Ladsmmammsb dgLadsdobmdals dgas-
Lgoo.

1. 3M3b363s300L BoMmamgddn gedmsdismmezcs, Mmd gbymaidniymo
Jbsxzmmbmgds 9bgMmagmMglymbgdool MHyY3g® ©@o Yboxzmombm dmbdsmy-
0oL 60d653L. ngn gMm3bnmo PLsrMMbMIdOL s Lagsmgm 3mmo@ oMo
LEMIBJ800L P3B0I367MM35b63L0 3MA3MB]I6ENS. Jb god3amdgdnMONs Jb-

* LaBsmoramols omg@mmon, gfsbdnbol Mm@gmsdnlnbo3zgmbod @ ol bsdsmommal dsgobEmo
(LL.M.); 03067 Xo39b0330amol Labgemool mdomaobol LsbgymadGoxm B603xMLoGIBNL
039M0EOYMO BoZIMEIG0L 8mE339mo0 myddmmo.
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10M333039mM0 ddMN30030mmodnlzgb LEMoxs30m. bozmadn 7gbyfgmeos-
8m30gd9myds Yebmym gbgmammalymLgdby y33mes J39ybobm3zal gthms-
bymo nboxzmobmydal boazyd3zgmb Homdmoaabl. gl s gbgos bmenmeo
93m3503dn0mab §33M LobgmaHhoxzmgadl. gbgMmagB0snm Mabnmbgdby dco-
3030 §30mds s 763Mz3@039MN PLaBRMNBMIO0L gonxModaLgds Logom-
033mmb gbgMmgm3mmo@nsol J3o3nmbgwos. 2012 fmol dmboggdgdom,
1969Maa@03nma dmnbm3bol Abmeme 35 %-05 ©8335YymMa30mdYMO 3N
9m3b7mo Mabymbgdoo 35dnb, MmEs JbgMmamadmbdstgdnl 65 % (gobLo-
3n00M7000 30 0MbgdMN30 goBn) §bgMmamnd3mmmEom, doMomas 30 sBgM-
050x 5000 BoMoggds (USAID, 2014). ngo Jmm3bymo sdmy3negdmmdnls
Mmobgdns sy3zobomon. Lajomm3zgmmb gbgMmag@niol omadn Lobymadfozm
3mao@nzol domoomomo 80dsMmonmgdgdnl gobdbobmamamon ©owggbo-
000, 369Ma00L NHY33BS s Fabomad Bobo dafmegds Lojsmosg-
anmb 969Maa@ 030l Ladosmamab doBabng. gbyMag@ninmo Nbosmanbmyod-
ol 3momgds dofmeegdnl Nbsxzmobmydal 3tmdmgdss. gomMxdmadsl ol
oM oL, Mmad oM sMLydMOL dbmazanom combgbg 96gMaaG N3Nm0 YLox-
Mmobmgonl dgbobgd osemmgnl dMs35edbMmnzn 3mMmas@o.

96gMhammboxzmnbmgdol  doMmoosn  sdmEsbs oMol gbgyMmansty
dmobm3bol, dobby odmingdnmgdals dxdinmyds s 9bgMaadn3nmo
LoLEJ00L dEaMoEmMbs. Moyymse ;7 dmndlobjds dbmazemaomdo abgon
J39ysbs 56 Mygombon, Mmdgmog, 0nbsi Gobndsemymo cmboom, shos
sdm3nldma 96xhamoddmm@bg. gl gbgds g3m3o3dnmbsi. BAoMmoco,
93Mm3s Lagyoom gbgMmameaBNENEL 0Ly, J37Yyb630eb Mdbs3IMmMAM-
0000 53L90L, MmAmMgdnE 969Ma7@035L g3Mm35330MB6 PMhangMmomdal
3mm0@0gym ,00Memo” nygbgogb. dgbodsdnbs, gbgmamybssmombmyo-
ol M0olzg00 s monbm3bs-dnfmegdal Lommsbsm PBMNLb3gmymazs by
IBMmM s RmMmm 3§3537 3MmdmMgds Bgds J3mm30lbm3al s g3Mmm3s3 oJ-
G0ModS 53537070 Logyomoma 9baMag@ngymo Hysmmadal n3zgMmbn-
®0JSEN00.

BbJsoyMmo s Pbommbm dos g3m3nma gbgmamosboma fom-
dmmggbgmos Logamgm BdJBMMI00L gom3smabfnbgdol gomgdy. xaM
300093 2006 §amb sbogds g3mmimadobng, MmAE 363MaaE&n3s g3Mm3al
LogaMgm NMmngmomodgd0lb (396&MamyMa gamgdgb@ns. 53 3mmo@ngsl
93m3so3dnMmn ghogszstma 3s6-g3Mm3nma 963Ma3&03nma gogmomnsbyo-
ol AoAmysemnogd0m sbmMEngmydl. s8om ab, ghoo dbMo3, em)3s6gm
0 B35eMmnbegm g3mm3ga Amabdsmadmgol nEe3L gonm3smalfnbydgmo
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763Ma3@03nma Malzgdnbogsb. dgmg dbMo3 30 ,Logmorm Loggoal” 337-
0190MOES(3 33730MNbY0s, Moasb dwgMmacn 3bgMag@nial 3MnbEn3gdoby
ox131dbgdom ngmmmansl BomMamgodl gomMmaom 53MEgImdL.

2. 03 ym3zgmo3zgl g3hmmgezdomo J3m3gnbBognol womgmgddo sbmm-
30990, Mobag dmbLgbgdol dgmMmy Bahomo ogmdm. ,33Mm3x0Bs3309,
MmamMg 3enydal 3mao@olol GMmsbbBghmn” xgf 3033 Lomobosme go-
dmy33mg33am0 396mAB7600 o Fsb oM 35305 dobLaBm3Mymao sgnmo
LodgEboghm amoBgMmo@yMmadn. ngo 3MmEgLNY, My MMbLE gJ3hmiszdomol
oMo Ha3mo Lobgmadfhoxzmb gmm3bmo Lasdsmorgmol mMolbBoEnaL gob-
LOBM3MOLLL goddHY33& MmML M8FsdMOL g3Mm3nl Ladsmorgmal nbs-
00g30.

1969Ma3@&030L Lodsmomals g3Mm3gabBoEns, MmIgmbss 3nmdomsE
23Mm30lL 303300l 9bgMagBngnmo bmmagool ,ajub3mmE0” dgndmngds
2fmEmb, gammodsmymo g63Mmaadnsnmo badshogdmoszn HabMmogaol Nod-
scomm 6081dns. 93Mm3s by PBMM s YBRMmM 06EIMabegds Losnomsma
83Mma3Maxs0YmMo sMgamol goxssMmMydnm, MoE ENE gdo3mIbsl sbgbl 3.
0. ,09L537 LobgmMAHoxzmaxdal” dns ghm3bnmao Ladsmomoalb LbobEgdgod-
B9, 350Lo3NNMIdNM 30 9bxMmannl dndsmmmgdnm, MmEs sSmbndbyma Lo-
bgmdhoxmgdn dosbssbmbdgdmm MxanmsEngol bagnmmgdgb, Moms
hog0sb gammodsmaBsgnal a3gmbyando dmHnbozg 3mBoEngdby.

dmblbgbgool x3ofmamyddn g3mm3gabognol omazmos dbxgmmods J3-
Mmm370Bs300L Mygombnm nbLEmMYNTgbEJ00l 33eM735L EOgBYIbs y gob-
boomym 0gbs LogdoMmozgmm-33mm3szdamal sbmznMmydal dgmsbbdgdams
s 369Ma3&03NM0 8o3MN0567000 By30LMN 35MEYONMYd]00L Lbadsm-
0@ y0M030 016705, 58IbsE oEaNbs, Mmd mMmabMmnzn Lo3sbmbayd-
aonm AsmAmb goMmes (sbmaoMmydol bymdg3mnmgods), Lajdsmm3zgmm by
SbMobsb doyghoncs ,53Mm30l 165Ma3E 03N 3o9MMNs6705L% 58 BBy,
gfmomo 3bMn3, sbmEnmMadal bamdgimymadno 1337 bozobMo 30 EgdNMY-
0900 ,,00550m{3s” s gmMmg BbMn3, J3MmM3sLMSb LGsdamnMa gbgMgmoms-
600dMmMBmmdnl 3Bomods fomamohnbs. sbminmyadals dgmabbadgdanl dbgss-
Lo, 969Maa& N3Nm0 gogMNsbgxds dgbsbmmnmgdmace bogsmegdnmm bo-
9o madmMn30 5J&0ab bnlbol gobLaBmamosl. s3sbmsb, gbgMmaa®ninmo
899M056700L §a3Mmods oM gnemalbdmodl sbmEnfgdal Baemdgimymgdal-
896 Mondg aobLB393707MN BMmbM3b300l o30LMYdLL. 3nMmadom, J3tm-
39300M0 58 gmmMAno dgLsbymgdmoE 303 NRMM Mo 35MEJOY-
mY0omMS 39&3MMNsL gobbobmsmazl. dgmmyg dbMo3 30, 9baMaa®n3nmo
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899M0056700L LOFEN36MLNSL FnEMm NbsFIMMIMMdNL B3oMmgmydda,
3EommOL 3mmo@oinmo, &gJbnidnmo s BnbsblyMo obdomgds smdm-
9hbmL LabyadHoamMmxolL, Moy dso gB3IEYM0 MyMmMA]ol godsmads
dgdanmb.

3. 97bs37 bsfoedo dmbLYbYdS 93MmM30lL 9bMaIE N3N0 306Mb3d-
amo0l Jomomomsb dgbodsdabmoal bsznmbol godm33eI300 83530,
1969Maad03nma 306mb3gdmMmmonl g3mMm3ym LESbEIMEJOMSD ISL-
amg0s d9msbbadgdnl gho-gmoo Loz3zsbdm Loznmbas. o mMadbMmnzn O1b]-
05 d7060367005. 30033 Mngdn, 6aemdg3Mymgdol 297-9 3ybaman 967Ma3E0-
3 bazghmdo sbsddmmammonl domoms 3mma@ngym dndsmoyg-
090l gobLobBm3zmMazl, Mmdmgdog J33Yybol LGMIBGIzMN daMaMoBOYMO
dg05MaMdNm Ybs nymb gob3nmmogdyma. Lajsmomzgmm g3Mmisszdo-
Mmobo3nl gbgMmamLad@mmal n3gMbngngssnal 39Man Sen@gMmbs@ngss
326@momMmyMa dBn0sb g3Mm3nm dobBModg bozomdnls s d7650Mn30
8oBolL BmobldmmEnmgdal bohomdn. sds3MmMYMLE, Bamdgi3mnmgds
00 3mb3mMaBm Lodsmmmgomnz 53@JoL AsBmm3zmaoal, MmAmgdos nc3s-
aobfobgogb gbgMmamybsrmmnbmgdals gsb3dB30Eg00L, Ls3SbMBIIdMM
dmfymosl gemad&imagbgmaga@niol, d9bydMmo3n gobnl, bszcmodal, gobsb-
mds0 9bgMannly s gbgmamaxzgd&ymmdal bazgmmda.

20M0go, Lagdommzgmmbs s g3hmgazdoml dmMal sbmEznmydol dgLbo-
b0 99sbb37dnLy s 9bgMaaB N3Nm0 Mobsdggmommodnl sdxz3ndbydgm
bgndg3mymgdsby dogMmogdals mlddbg bamadmHgmal dgwgagoe bojomm3y-
aomd LagPdMo 3obmbIIdMMONL g3tMmzazdomal 306Mb3ydMMBSL-
0156 ysbeMMgdnL 30eMExdYMx0s n&30Mm. gL 30 969M3IB 03O 356mMb-
9g0mmonl gob3nmamyxdsby domaman 3mmo@osnmo bxdool godm3zmgbsls
dmoobm3b.

qL Logdomabn Mmens. bazgmmb Lodmdszmm gobznmammgds-sb3zghal-
030L 93Mm3ymo 356mbdgdmmodnl ghm3bym Lodsmomal LobEgdsdo
Lom3nbgdMo MyEIBENS S BMmMTsmyMo n83mMxd36E 30 39M gdodmom-
700L LabyM3zgmm d79aL. 33 M35MLIBMOLNo PY3B6NI367MM35675L05 LM SbY-
©om s J5333E 0560 sbMYmMadal 37dob0Bdx00L d77db6s. shlgdnmn 36nd-
365mmods Pbs 8ngbogmb 9baMaa@031m0 gogmmnsbgdal Ludwn3bmbosb
dfncomm 08bs33MMAMMOSL s Lydmddgm ggadol 8987053705L, MmAg-

0@ 3o0035emabHnbgol obomHgz dnomgeym s Ladmmmm F7l70L
05 03503706l dgLodsdnl sbgomMnad3smdYmMgdnl Ammbm3biodl.
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505Lmsb, sMLgdnmo ghm3bnmo 39bmMbAgdMmMdNL g3Mm3nma bo-
domoydmn3 53BJ0msb Gosbanmgds s 60363l bognmbommyMa Lodom-
0ol AsbsE3MYdsL. BmmMTal godmmgds 306mbdgdmddgcgdnmon bogddon-
obmovss s ngn oM dg0dmgds 300803301 0JbsL bofomdmgdal ;momadbsl-
056. LddsMmomol 3omImbabsgoal 3mEgLdn ,000Madbgma” s sMab
dabomnnma: ,,mmEs bFomgds PFsBJOL, 53MEMoL, MmEs bdnMmoads — o3-
9oL, 3dm3mgdlL s Moy dmvs3zsMmns, bAnMm dgdmb3g3sdn Mmamadbals sMmo
Lo@Y35-LoEY30m, SM3dgE Honlznmbs3L FYbNL, gonobBMmgol s dgmg Hamb.”

©0Myd&03300Ls s MygYmoEngdal LHmMa 0d3egdgbEsisnobom3als
o1 (300M709M0s J39Ys6sdn sbgdmod gl yzgme Lagnmm Pa3mMgdsdmbnmy-
000 SOFNM30mMo0, J030M0, EIIMN300]107M0N, 3o8330M35etM] s demago
doMgagnmomgdymo mmasbm, Moms oM snmm3gL dobBMal s gMmon Bm-
B6ofomal YBRMd700 s 06GIMaLIdN. Mv35 30MAMBbNBYdYMN 356Mb-
dadmmonl Ladmmmmm ,3MmeEyd@0” Nbos aymlb dmeymbobgdymon Jb-
903330390 306mb3gdmMmods. LEmMg s8nEM3T, Msbsdgmm3y 9byMa]-
&03nmo bodsmomgdMmanzn Mygnmomgdnl sdmEsbs nbgon xobbomo Lob-
G900 379065 s mMgsbabsgoymo LEMNIGYMoL godsmmzss, Mmdgmog
3Mb3nMgbisnnls s godgznm3zsmmmodnl domam LESbsMEIOL Jabal, mm-
dbmnzse dmdaxdnsbos s Lygmomsdmmabm Fabgdolb s30L sMowabimon-
00bsonm Loxzydzgambgs HomBmadymoa. Lo35bmMbAgydmMmm Lymymazs
bamb 339Hymd@s J33Ysbsdo 33smoxzopnymo LEHMeGI3Imo 0633LGM-
Mg00L dmBoe3sL, Lo@mobBaEM BNbJE00L godmaymgdsl s Lodmaszmm
9sLdBSOYM0 9bgMaaB03nmMa 3MmydBa00b gobbmMEngmgdsl.

sdmemb, g3Mm3ymo 9bxMmgg@ololL Ladsmormolb Jomoym 3obmb-
dg0mMmmosBy Bgdmgdgegdnl bamabbo, ogmmoymo o3smbstmaboom,
LozBome domamns o JMm3byma gbgmagmbLgd@mmal g3Mm3g0BoE0ss
3oMsn35mM0Ny, YdEs, dobo cMmmnmo s IBIJGIM0 gobbmMmEngmgds
dmombm3l domom 3modninm 630sL s Lodsmommal smbmymadal My-
sy 97306063700L s0mJdgcqdsL.
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